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* Page. 

Sec. People ex rel. Palmteri v. Marean. Commitment 
1 1 for a criminal contempt in the immediate pres- 

ence of the Court — When it does not suffi- 
ciently specify the particular circumstances of 

the offence 86 App. Div. 278 

1 1 Roncoroni v. Gross. An qrdjr adjudging a party 

guilty of a criminal contempt must set forth 

the particular circumstances. . . .92 App. Div. 366 

14 Kane v. Rose. Substitution of an attorney — The 

subd. Court may order a reference to determine the 

3 compensation of the attorney thus substituted 
— Punishment of a contempt of Court of a 
party failing to pay the compensation thus 
determined 87 App. Div. loi 

14 Hermann v. Hermann. Contempt of Court — 
subd. Offering money and persistently urging a 

4 wife to settle an action for separation from 
her husband and disregard her attorney's ad- 
vice is not — An order refusinq^ to punish 
for contempt is seldom reversed on appeal, 

82 App. Div. 437 
46 Keefe v. Third Nat' I Bank. Judges — Disquali- 
fication to sit in case — definition of words 
"Cause or Matter" 177 N. Y. 305 
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66 Matter of Pieris, Attorney's lien — Power of the 
Surrogate's and Supreme Court to determine 
it 82 App. Div. 466 

66 Corbit v, Watson. Attorney's lien — Enforce- 
ment thereof satisfaction of a judgment by 
a solvent client — Right of attorney to have it 
vacated 88 App. Div. 467 

66 Fromme v. Union Surety & Guaranty Co. At- 

torney's lien — Defendant's attorney can have 
none unless he interposes a counterclaim — 
Effect on a complaint of a demurrer to the 
answer — Lien not enforcjible in equity, 

39 Misc. 105 

67 Matter of Silkman. Jurisdiction of the Appel- 

late Division to disbar a Surrogate practicing 
as an attomev in violation of the Constitution. 

88 App. Div. 102 
73, Benedict v. Guardian Trust Co, Fraudulent 
77 prospectus as 'to* the earnings of a mining 
company — Sales of stock induced thereby — 
Assignment by several purchasers of stock to 
certain of their number, by whom suit is 
brought 91 App. Div. 103 

74 Matter of Fitzsimmons, Attorney and client — 

Champerty .174 N. Y. 15 

192 Slater v. Slater, Appeal — Either party may 
notice and place upon the motion calendar 
appeals from interlocutory judgments at his 
convenience 174 N. Y. 264 

340 Matter of Clark, Committee for a lunatic — 
When finding of jury upon inquisition is in- 
sufficient to justify appointment of committee 
for alleged incompetent 175 N. Y. 139 

340 Hozvard Iron Works v. Buffalo Co. (No. i). 
County Court — A counterclaim interposed 
therein for more than $2,000 is demurrable — 
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Page. 

The plaintiff's remedy is not by motion to 

reduce it 81 App. Div. 386 

340, Howard Iron Works v. Buffalo Elevating Co, 
348 County Court-^Jurisdiction of, over counter- 

claims exceeding $2,000 in amount, 

176 N. Y. I 
354 Edwards v. Shre-oe. A special Term order in 
a County Court action is unauthorized, 

83 App. Div. 165 

362- IVetgefi V, Pick. Dower — Statute of Limita- • 
415 tions applicable to action for dower — ^When 

absence of parties defendant from the State 
does not prevent the running of the Statute, 

178 N. Y. 223 

372 Fortier 7\ Delaware, L. & IV. R.R, Co. Ad- 
verse possession — Piles driven, but not used, 
do not constitute a substantial enclosure, 

93 App. Div. 24 
380, Matter of Hoople. Transfer tax — ^Refunding 
382, of money by the State Comptroller — When an 
414 application therefor is not barred by the Stat- 
ute of Limitations — ^The Code provisions are 
not applicable — The reversal of the tax may 
be by the Surrogate 93 App. Div. 486 

382 Matter of Mocnch. Transfer tax — Statute of 

subd. 2 Limitations 39 Misc. 480 

382 Slayback v. Raymond. Transfer of corporate 
subd. stock to be used for a specified purpose — Its 
5 use for another purpose justifies a recission of 

the transaction — A fiduciary relation is cre- 
ated — Equitable relief — Statute of Limitations 
applicable — It runs from the discovery of the 
fraud — Diligence to discover the fraud, 

93 App. Div. 326 
382 Slayback v. Raymond. Equity — Duty of fraudu- 
subd. 5 lent agent to account to principal — Discovery 
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or notice of the facts of the fraud — Statute 
of Limitations — Laches 40 Misc. 6ot 

382 Kelly V. Pratt. Fraud — Action to recover lands 

subd. and for an accounting — Actual fraud of ad- 

5 ministrator — Alien's right to inherit — ^Uncon- 

, stitutionality of the private bill Chap. 191, 

Laws of 1864 41 Misc. 31 

388 People ex rel. Nelson v. Marsh. Statute of Lim- 
itations — Mandamus to compel an assessment 
to pay bonds issued by drainage commission- 
ers — It is barred by the ten y^ars statute, 

82 App. Div. 571 

388 Dugan V, Sharkey. Purchase of real property 
at a mortgage foreclosure sale by a guardian 
ad litem — It is voidable, not void — The ten 
years Statute of Limitatiotis applies to an 
action to avoid the deed 89 App. Div. 161 

388 Perry v. Fries. Mortgage — Satisfaction thereof 
prior to the assignment of a second mortgage 
on the same property — The ten years Statute 
of Limitations is a defense to an action by the 
first mortgagee to be relieved from the satis- 
faction piece on the ground of mistake — It is 
available to the assignee of the second mort- 
gage 90 App. Div. 484 

388 Schrieber v. Goldsmith. Deed of gift — Refor- 
mation — Pleading the Statute of Limitations, 

39 Misc. 381 

388, Cahill V. Seitz. Purchase of premises at a 
396 foreclosure sale by the guardian in socage of 
the infant owner — It is voidable by the infant 
— She need not wait until she has attained her 
majority to disaffirm it — Statute of Limita- 
tions 93 App. Div. 105 

390A Holmes v. Hengen. Foreign cause of action — 
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Page. 

Local enforcement affected by foreign Statute 
of Limitations 41 Misc. 521 

392 Alger V. Alger. Guaranty that a mortgage given 
to secure payment of a note, will be paid with- 
in six years — When the Statute of Limitations 
begins to run 83 App. Div. 168 

401 Wetgen v. Pick. The Statute of Limitations ap- 
plicable to an action for dower — Absence 
from the State of the parties against whom it 
.is brought does not stop the running of the 
Statute 90 App. Div. 43 

405 Connolly v. Hyants. Mechanic's lien — ^Action to * 
foreclose lien — When action commenced with- 
in one year after filing lien is dismissed for 
lack of evidence a new action may be com- 
menced within one vear after final determina- 
tion of first year 176 N. Y. 403 

410 Brown v. Bronson. Collateral pledged to secure 
a note^Statute of Limitations — When it be- 
gins to run in such a, case in favor of pledgee 
— It is not from the date of a demand by the 
pledgor for the collateral 93 App. Div. 312 

414 People ex rel. Nelson v. Marsh. Statute of Lim- 
itations — Mandamus to compel an assessment 
to pay bonds issued by drainage commission- 
ers — It is barred by the ten years statute, 

82 App. Div. 571 

430 Ennis V. Untermyer. Attachment — Affidavit on 

information and belief that defendant had 
made no designation of a person on whom 
service could be made — Sustained by an in- 
formal County Clerk's certificate — Failure of 
a warrant to recite the grounds thereof, 

93 App. Div. 375 

431 Eisenhofer v. New Yorker Zeitung Pub. Co. 

Service of summons on a domestic corporation 
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Page. 

— Who is a "cashier" — ^The fact that the sum- 
mons finally comes to the attention of the cor- 

poration is immaterial 91 App. Div. 94 

432 Fontana v. Post Printing and Pub. Co. Service 

subd. of a summons — Who is not a managing agent 
3 of a foreign corporation — When service can 

be made upon a managing agent, 

87 App. Div. 233 
435» Maiello t*. Maiello. Divorce — Substituted ser- 

436 vice of summons where defendant is not found, 

42 Misc. 266 

438 Wet gen v. Pick. When there are no tenants or 

occupants of real estate, and persons claiming 
title thereto are non-residents, an action for 
dower may be commenced by publication of 
summons 178 N. Y. 223 

439 Holly V. Gibbons. Failure to legally serve non- 

resident devisee with process fatal to judg- 
ment 176 N. Y. 520 

449 Alexander v. Union Surety & Guar. Co. Action 
on a bond under seal must be by the obligee, 

89 App. Div. 3 

452 Hasberg v. Moses. Life Insurance policy — Ac- 
tion of interpleader to determine the plaintiff's 
right to. the policy as against rival claimant — 
Pafty thereto 81 App. Div. 199 

452 Goldstein v. Shapiro. Replevin — The Court can 
direct a party to be brought in only in an 
equity case — A third party filing a claim to 
the property can be brought in only on his 
own application 85 App. Div. 83 

452 Mertens v. Mertens. Application to intervene — 
When, although not a matter of right under 
this section, the Court has power to grant it, 

87 App. Div. 29s 
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452 O'Connor v. Hendrick, Application to intervene 
in an action by a teacher against a trustee of 
a school district alleged to be acting collusively 
— Condition imposed that the intervening par- 
ties appear by the trustee's attorney — Con- 
dition stricken out and the intervening parties 
required to stipulate not to tax costs against 
the plaintiff 90 App. Div. 432 

452 City of Ironwood v. CoMn. Intervening by third 

parties — Requisites of right 39 Misc. 278 

452 Draper v, Pratt. Right to intervene in an action — 

Governed by this soction — When it is an abso- 
lute right — Denied where no title to real prop- 
erty or to specific tangible personal property is 
involved 43 Misc. 406 

• 

453 Meeks v, Meeks. Amended complaint filed 

where additional parties are made defendants 
— It is the complaint which a supplemental 
summons must require them to answer — What 
order of publication complies with this section, 

87 App. Div. 99 

460 Sumkozv V. Shemker, Order permitting a suit 
in forma pauperis — It should require the at- 
torney to serve without compensation — Not 
granted where the father and guardian ad 
litem is worth over $250 84 App. Div. 463 

468 Pox V. Interurban St. R. Co. Railroad law — 
An infant passenger, refused a transfer under 
section 104, may sue in his own name for the 
penalty for a refusal 42 Misc.- 538 

479 Stokes V. Schildknecht. Default — Failure to 
demand a copy complaint within twei!t>' days 
— ^A motion to require plaintiff's attorney to 
serve a copy complaint and accept an answer 
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Page. 

is improper — It should be to open the default 
and for leave to serve a demand, 

85 App. Div. 602 

484 Warner v. James. Misjoinder of causes of 
action — Complaint alleging a conspiracy of 
the directors of a savings and loan association 
by false statements to obtain and retain de- 
posits — All the defendants must be liable in 
the case of each deposit sought to be recov- 
ered 88 App. Div. 567 

484 Wait IK Hudson Valley R. Co. Condemnation 
law — Owners cannot be restrained from main- 
taining a right of action which accrued prior 
to condemnation — Damages for a prior tres- 
pass not to be included in an award — Misjoin- 
der of causes of action 43 Misc. 304 

484 Hutchinson v. Young. Joinder of causes of 

subd. action — A cause of action under section 31 of 

6 Stock Corporation I^aw and one at common 

law for a false report by the treasurer of a 

corporation may be joined 93 App. Div. 407 

484 Rogers v. Wheeler. Joinder of causes of action 
subd. — Where a complaint asking for an account- 

9 ing alleges one primary right and one subject 
of action, the distinction between liability in a 
representative and in an individual capacity is 
immaterial — What causes of action are prop- 
erly joined — In equity all the causes of action 
need not affect all the parties in the same way, 

89 App. Div. 435 
484 Eagan v. N. Y. Transportation Co. Tort — Join- 

subd. 9 der of causes ^of action 39 Misc. 1 1 1 

i^90 Town of Palatine v. Canajoharie W. S, Co. De- 
murrer which sufficiently alleges a misjoinder 

of parties plaintiff 90 App. Div. 548 

490, Nellis V. Rozi'lcs. Pleading — Demurrer to objec- 
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498 tions taken by answer to the sufficiency of the 
complaint — Form and scope of objections, 

41 Misc. 313 
497 White V, Jackson, Demurrer overruled — Appli- 
cation to plead over, where made, 

39 Misc. 218 

499 Le Brants v. Campbell, Objection that a court 

has not jurisdiction — It may be raised at the 
trial, although not taken by demurrer or an- 
swer, and although the answer asks for affirm- 
ative relief 89 App. Div. 583 

500 Hidden v, Godfrey, A denial of "knowledge or 

information sufficient to form a belief" is a 
compliance with this section of the Code, 

88 App. Div. 496 

501 Burnett v,, Burnett. Action for admeasurement 

of dower in land conveyed by the husband . 
(since deceased) of plaintiff, by a deed in 
which she did not join — A counterclaim for 
damages for the amount of such dower interest 
cannot be interposed although the plaintiff was 
sole devisee and legatee of her husband's will. 

86 App. Div. 386 
501, Lundine v, Callaghan, Counterclaim in the New 

502 York Municipal Court, how far limited — In 
an action for work done, a counterclaim for 
jewelry stolen by the plaintiff's workman can- 
not be interposed 82 App. Div. 621 

501 Benton v. Moore. Conversion — Counterclaim on 
subd. I contract 42 Misc. 660 

502 Hunter v. Fiss. Counterclaim authorized by 
subd. this section— If not referred to, the defendant 
2 may take judgment — Form of such judgment, 

92 App. Div. 164 
508 Freeman v. U. S, Fidelity & Guar. Co. Replevin 
— Action against the surety, after the discon- 
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tinuance of the action, for non-return of the 
chattels — Not maintainable where the defend- 
ant in the replevin action made no demand for 
their return — Allegation that the plaintiff in 
the replevin action owned the chattels and was 
entitled to possession is sc partial and hot a 

^complete defense 43 Misc. 364 

511 Walsh V. Empire Brick & Supply Co, Costs 
where an action is severed — Offer of judg- 
ment generally, where two causes of action are 
stated — Effect of an acceptance thereof — Re- 
lief where the acceptance is inadvertently 
made 90 App. Div. 498 

515 Hunter v, Fiss, Counterclaim authorized by 
section 502, subdivision 2, Code of Civil Pro- 
cedure — If not replied to, the defendant may 
take judgment — Form of such judgment, 

92 App. Div. 164 

525 Eastham v. York State Telephone Co, Cor- 
poration — A director thereof . may verify a 
pleading served by it 86 App. Div. 562 

531 Beime v. Sanderson, Bill of particulars of a 
claim for money paid out and loaned — ^A re- 
ceipt and statement of amount due, signed by 
the defendant is not a bill of particulars, 

83 App. Div. 62 

531 Main v. Fender, Action in tort — Service of a 
demand for a bill of particulars — When im-* 
proper — When the demand will be stricken 
out on motion 88 App. Div. 237 

533 Vandegrift v, Berton, Mechanic's liefi — Alle- 
gation that plaintiff "has duly fulfilled and 
performed all the conditions of the said con- 
tract" — It makes unnecessary a statement that 
the work was accepted by the engineer, 

83 App. Div. 548 
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535 (^^^^ ^- S^^ Printing & Publishing Co, Libel — 
When complaint in action for, is demurrable 
for failing to state facts showintJ^ plaintiff to 
be the person mentioned and described in the 
libel '. .: 177 N. Y. 131 

535 Hauptner v. White. Libel — ^Allegation that art- 
icles were published concerning the p'p.ititifif — 
Proof of facts showing it 81 App. Div. 153 

537> P^oll V, Smith, Pleading — Impairment, by de- 

538, cisions of the Code provisions intended to sim- 

540 plify the issue, shorten the trial and save ex- 
pense 43 Misc. 417 

541 F auger v. Caspary, Proof of a contract within 

the Statute of Frauds, under a complaint al- 
leging a contract not within the Statute, con- 
stitutes a variance 87 App. Div. 417 

542 Bucklin v. Buffalo, Attica & A, R.R. Co, Prac- 

tice — Service by mail of an answer doubles 
the time to serve an amended complaint, as of 
course 41 Misc. 557 

544 Burke et al. 7a Rhoads, Jr, "Lloyd's" insurance 
— ^Underwriter's answer of. payment — An an- 
swer should set up material facts which oc- 
curred after action b^^un and before answer, 

39 Misc. 208 

549 People ex rel. Harris v. Gill, . Execution against 
the person — It may issue in an action for the 
negligent killing of the plaintiff's decedent — 
The limit of time imposed by this section, 
when applicable — If an execution is unauthor* 
ized a remedy exists by habeas corpus or pref- 
erably by motion 85 App. Div. 192 

549, Lewis V, Pollack: Order of arrest — It may be 

588 granted on affidavits — ^The complaint, when 
served, must state a cause of action under this 
section 85 App. Div. 577 
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549 Mann v. Chrestopulos. Sale by a debtor of his 
subd. entire stock, without notice to his creditors — 
4 When it is not a fraud which will authorize 

his arrest 87 App. Div. 222 

551, Wcksserman v. Benjamin. Order of arrest — It 

588 may issue a year after a verdict provided no 

judgment has been entered — ^The judgment 

must be entered within ten davs after the 

order is either issued or executed, 

88 App. Div. I 
572 People ex reL Harris v. Gill. Execution against 
the person — The limit of time imposed by this 
section, when applicable 85 App. Div. 192 

572 Rogaw V. Clark. Municipal Court of 'City of 
New York — Construction of chap. 580, sec. 
68, as to discharge from arrest — Subsequent 
issue of an execution against the body — This 
section inapplicable to Municipal Court, 

40 Misc. 208 

591, Garofalo v. Prividi. Action against bail — Effect 

592, of Sheriff's return "not found" — ^Defenses — 
599 Surrender in exoneration — Orders applicable. 

43 Misc. 359 
603 Veit V. Collins. Injunction — Refused in a com- 
mon law action, for money only, against a 
fraudulent transference of the vendee — Effect 
of Laws of 1902, chap. 528, section i — Re- 
ceiver 39 Misc. 39 

603 Le Roy v. Cheesebrough. Injunction — If de- 

pendent on the nature of the action, the plain- 
tiff cannot change the ground he took in his 
complaint and affidavits. . . : 39 Misc. 285 

604 Rigas V. Livingston. Injunction — When parties 

in no way connected with defendant are guilty • 

of contempt in violating order 178 N, Y. 29 

636 Mohlman Co. v. Landwehr. The fraud which 
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will justify an attachment must be an actual 
not a statutory one 87 App. Div. 83 

636 Bnnis V. Untermyer. Attachment — Affidavit on 
subd, information and belief that the defendant had 
2 made no designation of a person on whom ser- 

vice could be made — Sustained by an infonnal 
County Clerk's certificate — Failure of a war- 
rant to recite the grounds thereof, 

93 At>p, Div. 375 

649 Barton v. Palmer Co. Attachment — Requisites 
of its lew — Proof of service on *'the treasurer 
or managing * agent of the defendant," not 
alleging it was a corporation, is insufficient, 

87 App. Div. 35 

649 Hardon v. Dixon. Attachment — Form of levy 
subd. of, upon the interest of the debtor in a pro- 
2 missory note in the custody of a third person 

having a lien thereon 91 App. Div. 109 

657 Miner v. Gnrley. Attachment — Sheriff's jury 
to determine as to title, purpose thereof and 

effect of its finding — ^The attaching creditor 

cannot enjoin the Sheriff from impounding it, 

81 App. Div. 586 

657 Miner v. Gurley. Attachment — A i!ebt is "goods 
or effects" within Code of Civil Procedure, 
section 657 — Sheriff 39 Misc. 662 

682 Pfluke Co. V. Papulias. Attachment — Motion 
to vacate on papers on which it was granted — 
Proof in resistance of the motion — Motion de- 
nied where before its hearing the proceeds 
have been actually applied to the judgment, 

42 Misc. 18 

715 Matter of Spies. Receiver in a matrimonial ac- 
tion — Effect of the order appointing him not 
requiring him to give a bond — It does not ex- 
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cuse the husband for refusing to deliver his 
property to the receiver 92 App. Div. 175 

715 Stratton v. City Trust, S. D. & G, Co. Surety 
for a receiver — Liability upon his bond exists 
only after the receiver's accounts have, upon 
notice to the surety, been passed upon — An 
action previously brought should be dismissed, 
but not upon the merits — Liability on the bond . 
as "a common-law obligation. . . .86 App. Div. 551 

723 Schun V. Brooklyn Heights R.R. Co. An alleged 
joint tort feasor made a party to an action 
already stt issue as to two other alleged joint 
tort feasors 82 App. Div. 560 

723 Rosseau v. Rouss. An amendment of a com- 
plaint radically changing a cause of action 
will not be allowed at the trial.. .91 App. Div. 230 

723 Dunscomb v. Poole. Amendment after judg- 
ment in equity^Cannot change substantial 
rights 41 Misc. 335 

723 Draper v. Pratt. Right to intervene in an action 

— Governed by section 452 Code of Civil Pro- 
cedure — When it is an absolute right — ^Denied 
where no title to real property or to specific 
tangible personal property is involved, 

43 Misc. 406 
723, People e.v rel. Hatch v, Lantry. Mandamus to 
755, compel reinstatement in a public office — Sub- 
756 stitution as respondent of the successor of the 

pfficial by whom th)e relator was removed, re- 
fused — Remedy of the relator. . .88 App. Div. 583 
723, Matter of Quo Vadis Amusement Co. Amend- 

724 ment nunc pro tunc of an order to show cause 
by inserting therein the return day, 

82 App. Div. 240 
724 Lawson v. Hilton. Opening of a default — The 
discretion of the Special Term is reviewable 
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by the Appellate Division — It is not necessary 
to show an abuse of discretion ; only its wrong- 
ful exercise — When a default should be 

opened .' 89 App. Div. 303 

756 Baer v. McCullogh. Practice — Continuance of 
action in State Court against receivers ap- 
pointed by Federal Court after their dis- 
charge 176 N. Y. 97 

756 Hawkins v. M apes-Reeve Const. Co. Transfer 

of interest pendente lite 178 N. Y. 236 

757 Betts V. De Selding. Party — Substitution of the 

administrator of the plaintiff after the plaintiff 
in his lifetime has assigned the cause of action 
— The real party in interest must have notice 
of a motion to make him a party, • 

81 App. Div. 161 

772 Edwards v. Shreve. A Special Term order in a 

County Court is unauthorized. . .83 App. Div. 165 

779 Cohen v. Krulewiich. Stay — Costs allowed on 
an appeal granting a new trial are "costs 
of motion." 81 App. Div. 147 

779 Kane v. Rose. Substitution of an attorney — ^The 
Court ipay order a reference to determine 
the compensation of the attorney thus super- 
seded — Punishment as for. a contempt of 
court of a party failing to pay the compensa- 
tion thus determined 87 App. Div. loi 

779 Wasserman v. Benjamin. Costs of an appeal 
from an order are "costs of a motion" — ^The 
stay arising out of their non-payment becomes 
operative at the end of ten days — When a 
motion made within the ten davs should be 
granted only on condition that such costs be 
paid 91 App. Div. 547 

779 Weber v. Weber. Refusal of a husband to pay 
alimony pendente lite — The wife's remedy is 
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under sections 1772 and 1773 of the Code of 
Civil Procedure — An execution cannot be 
issued nor proceedings supplementary thereto 
maintained against the husband. .93 App. Div. 149 

779 Sire V, Shubert. Stay, because of non-pa3rment 

of costs — A copy of the order imposing the 
costs must be first served 93 App. Div. 324 

780 Matter of Quick. Order to show cause short- 

ening the time of notice of making an applica- 
tion to court — It does not apply to the inaug- 
uration of a new action or proceeding, e, g,, 
the discharge of an imprisoned debtor, 

92 App. Div. 131 
780 Stryker v, Churchill. Office — Unconstitutional- 
ity of section 41X of Penal Code — ^Order to 

show cause 39 Misc. 578 

79 1 City of New York iK Shack, Power of the Court 
subd. by special order to place a case upon the pre- 
2 ferred calendar — Sufficiency of the notice 

therefor 81 App. Div. 575 

798 Borsuk V. Blauner. Time to move to have an 

served by mail 93 App. Div. 306 

answer made definite and certain where it is 

798 Bucklin V, Buffalo, Attica & A, R.R. Co'. Prac- 
tice — Service by mail of an answer doubles the 
time to serve an amended complaint, as of 

course 41 Misc. 557 

803, Hart V. American Cotton Co. Examination be- 
809 fore trial — Requisites — Not granted for an ul- 

872 terior purpose — ^Distinction, as to the produc- 
subd. 7 tion of books between an examination before 

873 trial and a discovery of papers.... 41 Misc. 436 
820 Mason v. Rice. Interpleader — ^Action to re- 
cover a bond and mortgage and assignment 
thereof — ^A delivery of the assignment into 
court where the defendant has delivered 
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the bond and mortgage to another claimant 
does not entitle him to interplead such claim- 
ant — Such claimant should be made a party 
defendant 85 App. Div. 315 

820 Wells v. Corn Exchange Bank. Interpleader — 

Rival claimants to a bank deposit. . .43 Misc. 377 

822 McMann v. Brown. Dismissal of an action for 
a failure to prosecute it — ^When it is proper, 

92 App. Div. 249 
Also Fisher Malting Co, v. Brown, do 251 

829 Hoag V, Wright. Evidence — Testimony of a* 
disqualified witness — When objections thereto 
insufficient to exclude evidence. . . .174 N. Y. 36 

829 Hoag V, Wright. Evidence — When witness in- 
terested in event of action may express opinion 
as to genuineness of signatures to disputed 
papers 174 N. Y. 36 

829 Hutton V. Smith, Evidence — Admission of evi- 
dence incompetent under section 829, Code of 
Civil Procedure — When judgment need not 
be reversed for such error — Testimony of 
plaintiff as to transactions in which he was a 
mere spectator not incompetent under this 
section 175 N. Y. 375 

829 Flick V. Penfield. Evidence — Personal transac- 
tions with a decedent — What testimony of an 
administratrix is a waiver of objection to the 
adverse party's testifying in respect thereto, 

82 App. Div. 610 

829 Motz V. Mots. Testimony as to transactions 
with a decedent — How far the giving of testi- 
mony by the executrix qualifies a claimant to 
testify in respect thereto — Her statement on 
cross-examination not considered, 

85 App. Div. 4 

829 Farrar v. Farmers' Loan & Trust Co. Witness — 
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Disqualification of, to testify to personal trans- 
actions with decedent— The party alleging it 
must prove it — When a specific legacy does 
not disqualify thel^atee — A witness to a con- 
versation, not participating therein either by 
word or sign, is not disqualified. .85 App. Div. 367 

829 Farrar v. Partners' Loan & Trust Co. Devise — 
Trust to pay rents to the testatrix's husband 
and daughter, and in case of their payment of 
a mortgage on the property to allow them to 
* occupy it — Right of the trustee to testify, in 
an action to recover one-half of the amount of 
the mortgage paid by the daughter, as to 
statements made by the husband, then de- 
ceased, in reference to the payment of the 
mortgage 85 App. Div. 478 

829 Boyd V. Daily, Contract betewen an attorney 
and client — Proof required in support thereof 
where the attorney is dead — Testimony of the 
client as to his having given a lien on the 
fund to any one upon the fund in dispute, 

85 App. Div. 581 

829 Burdick v, Burdick. Action to set aside a deed 
procured by fraud — Proof that after its execu- 
tion the grantor, since deceased, made a lease 
of the premises in the presence of the grantee 
I — The grantee may testify to her reasons for 

allowing such lease to be made. .86 App. Div. 383 

829 Rosseau v. Rouss. Illegitimate child — What 
contract between the mother and the deceased 
putative father will be enforced — Competency 
of the mother to testify 91 App. Div. 230 

829 Putnam v. Lincoln Safe Dep. Co. Competency 
of the executor of the creator of a trust to 
testify, as against the representatives of the 
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deceased, as to the trust securities delivered 
to the trustee 87 App. Div. 13 

829 Putnam v. Lincoln Safe Deposit Co, Trust — 
Beneficiary dealing with the corpus — Written 
statement of the trustee, as to the corpus, bind- 
ing the beneficiary 39 Misc. 738 

829 Matter of Woodbury. Will — A i)ower of sale 
exercised of necessity does not convert reality 
in personality — Priority of payment of a be- 
quest in lieu of dower and distribution — Inter- 
est chargeable to an executor — ^LTnnecessary 
burial lot and monument — ^Transaction with a 
deceased person 40 Misc. 143 

829 Freygang v. Train, Annuity — Amount neces- 

sary to produce it — Oral agreement as to the 
disposition of an estate — gift inter vivos, 

42 Misc. 448 

830 Young V. Valentine. Incidental statement of de- 

ceased witness as to which she could not have 
been cross-examined, inadmissible. .177 N. Y. 347 

830 Taft V. Little. Testimony of cross-examined de- 
ceased witness taken before referee who died 
before final submission of proofs admissible 
upon a subsequent hearing "before another ref- 
eree *. 178 N. Y. 127 

830 Deering v. Schreyer. Testimony of a witness in 

a former proceeding — It is not admissible on a 
second trial, after his decease, where the Court 
had not jurisdiction of the first case, 

88 App. Div. 457^ 

831 Valentine v. Valentine. Action for divorce — 

An objection the wife may not testify as to 
her husband's income is not available for the 
first time oa appeal — Limitation on her testi- 
mony 87 App. Div. 156 
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834 Meyer v. Knights of Pythias, Physician — ^When 
professional treatment by physician against 
protest of patient establishes professional rela- 
tions between them — Information acquired by 
such physician protected from disclosure un- 
der this section 178 N. Y. 63 

834 Deutschmann v. Third Ave, R.R. What testi- 
mony of a physician is not incompetent under 
this section — Effect of an objection that it is 
"ii\competent, irrelevant and immaterial" — A 
druggist may testify that he filled a certain 
prescription 87 App. Div. 503 

834 Kemp V. Metropolitan St. R,R, Co. Negligence 
— Entries in a book kept at a hospital of the 
name, address and injury of plaintiff's in- 
testate not competent against the defendant — 
Waiver of the objection thereto — Right of the 
defendant, where the entries are admitted, to 
cross-examine the physician making the en- 
tries in respect to the intestate's statements 
to him 94 App. Div. 322 

834 Becker v. Metropolitan Life Ins, Co. Evidence 
— Physician cannot disclose professional in- 
formation — ^Right of beneficiary to contradict 
a statement contained in the attending physi- 
• cian's certificate as to the cause of death of 

the insured 43 Misc. 99 

834, Meyer v. Knights of Pythias. Contract — When 
836 consummated in the State of New York and 

enforceable according to its laws. .178 N. Y. 63 
834, Meyer v. Supreme Lodge. Physician — His testi- 
836 mony as to a decedent who neither employed 

him nor desired his services, is incompetent — 
What "tends to disgrace the memory of the 
patient"— Waiver of the statutory provision, 

82 App. Div. 359 
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834, Duggan V. Phelps. Physician — The act of the 
836 plaintiff in an action to recover damages for 

an injury, in calling, to testify in regard there- 
to, a physician who attended him, does not 
waive the objection to the testimony of another 
physician who attended him at another time, 

82 App. Div. 509 

834 Schollotterer v. Brooklyn & N. 7. Ferry Co, 

836 Physician — Permitting an examination of a 
physician "on a trial" which results in a 
non-suit — It is a waiver of the right- to object 
thereto on the trial of a new action for the 
same cause 89 App. Div. 508 

835 Phoebus V. Webster. Supplementary proceed- 

ings— ;-When an attorney must disclose a 
client's communication 40 Misc. 528 

866 People v. Mills. Delivery of Public Records by 
Public Officer to one with the intent to have 
him steal them, no defense to prosecution for ' 
theft upon the ground that the State, through 
its representative, attempted to create a crime, 

178 N. Y. 274 
870 Doll V. Smith. Pleading — Impairment by de- 
cisions of the Code provisions intended to sim- 
plify the issue, shorten trial and save expense, 

43 Misc. 417 
872 Treadwell v. Greene (No. 2). Affidavit on a 
motion for the examination of a witness be- 
fore trial — When it is properly made by the 
attorney instead of the party. .8? App. Div. 425 
872 D-otHs Machine Co. v. Robinson. Deposition — 
subd. Of a witness not a party — Affidavit, 
5 42 Misc. 52 

882 Davis Machine Co. v. Robinson. Deposition — 
Of a witness not a party — Affidavit, 

\ 42 Misc. 52 
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888 Boyes v. Bossard. Commission to examine wit- 
subd. nesses as to the unwritten law of another 
5 country — ^The action need not bt at issue as 

to all the defendants 87 App. Div. 605 

897 Matier of Anderson, Open commission — When 
proper in a contested probate proceeding — 
The witnesses to be examined thereunder 

should be named therein 84 App. Div. 268 

914, Matter of Lee. Deposition — Subpoena to appear 
915 in the State of New York before a foreign 
commissioner to give testimony for use with- 
out the State of New York — Subpcena duces 
tecum — These sections are not to be used 
merely to get evidence from the books pro- 
duced 41 Mich. 642 

•915 Matter of Strong v, Randall Appeal — Final 

order in contempt proceedings 177 N. Y. 400 

915 Matier of Canter, Power of the Supreme Court 
* of the State of New York to compel a resident 
thereof to testify therein before a commission 
appointed by a court of another gtate — Proof 
that the commission was issued to take testi- 
mony in the State of New York. .82 App. Div. 103 , 

933 City of New York v. Vandcveer. Certification 
of transcript of a record — It must be under 
seal 91 App. Div. 303 

942 Boyes v. Bossard. Commission to examine wit- 
nesses as to the unwritten law of another 
country — The action need not be at issue as 
to all the defendants 87 App. Div. 605 

944 Brctsch V. Plate. Competency of the United 
States Weather Bureau records in evidence, 

82 App. Div. 399 

968 Dykman v. U. S. Life Ins, Co. Trial — When 
question whether judgment for money may be 
recovered is dependent upon decision of equit- 
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able questions, ihe issue is not triable by jury 

as a matter of right 176 N. Y. 299 

970 Sfeinway v. Von Bernuth. Waiver of the right 
to a trial by jury of the question of ownership 
of personal property 82 App. Div. 596 

970, Hawkifis z\ Mapes-Reeve Construction Co. Me- 
974 chanic's lien — ^Right, where the lien is in- 

valid, to a personal judgment — ^Trial by jury 

— Failure to demand it 82 App. Div. 72 

974 Honsinger v. Union Carriage & Gear Co, Coun- 
terclaim — When judgment rendered thereon, 
on defendant's failure to appear, not a bar to 
a subsequent action 175 N. Y. 229 

974 Liberty W. P. Co, v, Stoner W, P. Mfg. Co. 
Counterclaim — Burden of proof — Evidence — 
Erroneous admission of assignment of contract 
executed after commencement of action, 

178 N. Y. 219 

977 Montgomery v. Daniell. Preference on the 
trial calendar in New York City — After a 
cause has been noticed for trial and a note of 
issue filed, a note of issue cannot be filed for a 
succeeding term with a notice of a motion for 
a preference 91 App. Div. 18 

9B2 Cohen v. Congregation Shearith Israel. Venue 
—The right to remove a dead body from a 
cemetery does not affect any right or interest 
in real property 85 App. Div. 65 

984 Rathbun v. Brownell Place of trial — When 
a party to an action is a necessary and proper 
one and the action is properly brought in the 
County of her residence.... 43 Misc. 307 

986 Knickerbocker Trust Co. v. Oneonta, C. & R. S. 
R. Co. Receiver in foreclosure — Motion, 
when premature — Order, where made, 

41 Misc. 204 
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987 Lindsley v. Sheldon. Place of Trial — Plaintiff 
may move for a change for convenience of 
witnesses .43 Misc. 1 16 

999 Stuart V. Press Publishing Co. Power to set 
aside a verdict as excessive or inadequate, 

83 App. Dlv. 467 

999 Laurence v. Wilson. New trial — A plaintiff 
who obtains a verdict cannot object to a con- 
dition, on compliance with which by him the 
verdict is allowed to stand — ^The costs should 
be paid by the moving parly where a new trial 
is granted because of error in am.ount of ver- 
dict 86 App. Div. 472 

1013 Lewis V. Snook. Compulsory reference — When 
granted in an action by attorneys for ser- 
vices rendered by them to their client — Not 
avoided by a stipulation admitting certain facts. 

88 App. Div. 343 

1 01 5 Matter of Cullinan {Watson Certificate). Revo- 
cation of liquor tax certificate — If the certifi- 
cate holder defaults on the return of the order 
to show cause, the Court may order a refer- 
ence to take proof and report. .93 App. Div. 540 

1022 Ide V. Brozvn. Appeal — Long decision — Unani- 
mous affirmance 178 N. Y. 26 

1022 Piltz V. Yonkers R.R. Co. An exception to a 
short decision is not necessary to review of 
the exceptions taken on the trial — Purpose of 
such exception 83 App. Div. 29 

:o22 Grin 7a Little. Short decision in this section — 
When the grounds thereof are not sufficiently 
staled — The judge who made it being no 
longer on the bench, a new trial will be or- 
dered 86 App. Div. 503 

J 022 Kent V. Common Council. An unsigned opinion, 
stating after a discussion of the facts and the 
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law "Judgment is granted according with 
costs" is not a decision — If otherwise suffi- 
cient, the statement as to costs is defective, 

90 App. Div, 553 

1022 Afults V, Price, Review of a short decision — 
The Appellate Division is required to review 
all questions of fact and law, and may grznt 
such judgment to either party as the facts may 
warrant without ordering a new trial, 

91 App. Div. 116 

1 166 Bradt v. Peck. Disqualification of jurors in Jus- 
tices' Courts — ^Time for taking such objection, 

81 App. Div. 295 

1207 Latimer v, McKinnon (No. i). The provision 
that no judgment shall be taken more favor- 
able to the plaintiff' than that demanded in 
complaint does not apply where an answer is 
served 85 App. Div. 224 

1212 Littauer v. Stern. Appearance — ^A failure to 
serve notice thereof does not entitle the plain- 
tiff to enter judgment by default where an 
order extending defendant's time to answer is 
served 88 App. Div. 274 

1229 Goldie V. G oldie. Divorce — ^Admission of er- 
roneous evidence — Does not justify the Spe- 
cial Term in refusing judgment. .. .39 Misc. 389 

;23i Hebhlethwaite v. Flint. Interlocutory judgment 
— It is not required to state the "substance 
of the final judgment" 83 App. Div. 163 

1240, Rowley zk Feldtnan — Contempt — A purchaser 
1241 at a judicial sale who refuses to complete the 
subd. purchase is punishable as for a contempt — 
I The fact that an execution might issue is not 

a bar thereto— Nor the fact that re-sale is or- 
dered — Effect of the modification on appeal 
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jji the order under which contempt proceed- 
ings were instituted 84 App. Div. 400 

1241 General Electric Co. v. Sire. Creditor's action — 
subd. Judgment directing the pa)rment of money by 
4 one defendant to another defendant who is re- 

ceiver of the debtor corporation — It is not en- 
forcible by proceedings for contempt — If it 
were, a demand would be necessary, 

88 App. Div. 498 

1268 Pickert V. Eaton. Discharge of the lien under 
section 1268, Code of Civil Procedure — ^Lim- 
ited so as not to impair rights acquired by a 
receiver appointed in supplementary proceed- 
ings 81 App. Div. 423 

1268 Htissey v. Judson. Discharge in bankruptcy — 
Vacation on motion of a judgment recovered 
. against the defendant after his discharge, 

43 Misc. 370 

1279 Real Estate Corp'n v. Harper. Costs — Right 
may be waived by the parties to the submission 
of a controversy 174 N. Y. 123 

1279 Woodruff V. Oswego Starch Factory. Tax — 
Constitutionality of tax law imposing tax upon 
rents reserved in perpetual leases. .177 N. Y. 23 

1279 Be gen v. Curtis. Submission of a controversy — 
• It must state that it contains a statement of 

the facts agreed upon 81 App. Div. 91 

1283 Matter of Lowey. Surrogate's appraisal of a 
decedent's real property — When a decree fix- 
ing its value may not be modified because it 
subsequently sells for a less sum at auction, 

89 App. Div. 226 
1290 Matter of Mather, j Surrogate's Court — Its 

power over its decrees — Voluntaary payment 
of void transfer tax not remitted. . .41 Misc. 414 
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1301, Oneonta, C & R. S, Co, v. C, & C V. R.R, Co. 

1358 An order authorizing the construction by a 
railway of a temporary crossing is not a final 
order in a special proceeding — ^A statement in 
the notice of appeal therefrom of an intention 
to bring up for review certain intermediate 
orders, is ineffective 85 App. Div. 284 

1317 City of Buffalo v, Delaware, L. & W. R.R, 
Appeal — Power of Appellate Division to re- 
verse or affirm wholly or partly 176 N, Y. 308 

1323 Hotly V. Gibbons. Equity — ^Where the direction 
of a new trial on the reversal of an erroneous 
judgment does not affect right to restitution, 

177 N. Y. 401 

1338 Blumenbcrg v. Mutual Mercantile Agency. Ap- 
peal — Where findings of fact must be as- 
sumed to have been approved, Appellate Div- 
ision cannot reverse upon the law in the ab- 
sence of legal error 177 N. Y. 362 

1346 Alden v. Knights of Maccabees. Appeal — ^Upon 
appeal from judgment entered on verdict di- 
rected by the Court, Appellate Division has 
no power to review ruling of trial Court 
excluding evidence to which no exception 
was taken 178 N. Y. 535 

1346 Simpson v. Hefter. Motion for a new trial on* 
the minutes — Will not lie after a trial of the 
whole issue by the Court — Order denying 
such a motion unauthorized and unappealable 
— Remedy of the defeated party by appeal 
from the judgment — Special motion, on a 
case where surprise or excusable neglect is 
established 43 Misc. 608 

1353 Odendall v. Haebler. Filing printed papers on 
appeal with the Clerk of the Appellate Divi- 
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sion — ^This section applies to appeals from 
orders as well as to those from judgments, 

91 App. Div. 372 

1370 Barton v. Palmer Co. An execution supersedes 
an attachment lien — The return of the execu- 
tion terminates the lien 87 App. Div. 35 

1391 Leggett V, Waller, Supplementary proceedings 
— A seat in an exchange may be reached even 
if encumbered by preferred debts to other 
members — Exemption as to "working tools" 
— Form of an order appointing a receiver in 
such case 39 Misc. 408 

3391 Ernes V. Fowler. Execution upon an order of 
the Court — ^The provisions of this section 
added in 1903, are applicable to private but 
inapplicable to municipal corporation — Public 
policy 43 Misc. 603 

1473 Dixon V. Dixon. Sale of real property under 
execution — ^The sheriff's deed can be given, in 
case of a purchaser's death, only to his execu- 
tor or administrator — Effect of the recital that 
the deed was given pursuant to an order of 
the Court 89 App. Div. 603 

1487 Liederman v. Kooner. Foreclosure of a lien on 

personal property in the New York Municipal 

Court — An execution against the person can- 

* not issue where no order of arrest has been 

made 82 App. Div. 541 

3487 People ex rel: Harris v. Gill. Execution against 
the person — It may issue in an action for the 
negligent killing of the plaintiff's decedent — 
The limit of time imposed by section 572 of 
Code of Civil Procedure, when applicable — If 
an execution is unauthorized a remedy exists 
by habeas corpus or preferably by motion, 

85 App. Div. 192 
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1489 American Surety Co. v. Cosgrove. Execution 
against the person — Place of his incarceration 
not his "residence" 40 Misc. 262 

11496, Wilais V, McKinnon. Action to recover posses- 

'497» sion of real property — Period of recovery of 

1 53 1 damages for withholding the property, not 
limited to six years before commencement of 
action 178 N. Y. 415 

1525 Jarvis v. American Forcite Powder Mfg. Co. 
What judgment rendered in an action of 
ejectment is a final judgment — Definition of 
final judgment 93 App. Div. 234 

1525 Barson zk Mulligan, Ejectment — New trials — 

Terms 40 Misc. 470 

1534 Pearsall v. Rosebrook. Partition by infant — 
Jurisdiction — ^The Surrogate's authority for 
the infant to begin such an action may be 
supplied after it has been begun. . . .42 Misc. 10 

1596 Wet gen v. Pick. The Statute of Limitations 
applicable for an action for dower — Absence 
from the State of the parties against whom it 
is brought does not stop the running of the 
Statute. 90 App. Div. 43 

1596 Wet gen v. Pick. Dower — Statute of Limita- 
tions applicable to action for dower — When 
absence of parties defendant from the State 
does not prevent the running of the Statute, 

178 N. Y. 223 

1596 Wet gen v. Pick. Dower — When parties claim- 

1597 ing title to real estate are non-residents, action 
for dower may be instituted against tenants 

or occupants thereof •. . . . 178 N. Y. 223 

1638 Mitchell V. Einstein. Action to determine claims 
to real property or remove a cloud on 
title — Title to land in the bed of the west side 
of the Bloomingdale Road between 96th and 
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97th Streets, Manhattan — Construction of the 
release to the City of New York executed by 
James Striker and others on March 24, 1795 

— Boundaries 42 Misc. 358 

1638, Lewis V. Howe. Real property — Adverse claim 

-639 — Possession 174 N. Y. 340 

1638, Whitman v. City of New York, Determination 
1645 of * claim to real property — One having the 
legal title, although not in possession, may 
compel it — Form of the judgment, 

85 App. Div. 468 
1674 Jarvis v. American Forcite Powder Mfg. Co. 
Cancellation of a notice of lis pendens — When 
discretionary and when a matter of right — 
What judgment rendered in an action of eject- 
ment is a final judgment — Definition of final 
judgment 93 App. Div. 234 

1682 Sutter V. City of N civ York. Action for dam- 
ages to land caused by driven wells — ^Discov- 
ery and inspectiqn of the land by the defend- 
ant — When not authorized by this section, 

89 App. Div. 494 
1704, Freeman v. U. S. Fidelity & Guar. Co. Re- 
1725 plevin — ^Action against the surety, after the 
discontinuance of the action, for non-return of 
the chattels — Not maintainable when the de- 
fendant in the replevin action made no 
demand for their return — Allegation that the 
plaintiff in the replevin action owned the chat- 
tels and was entitled to possession is a partial 
and not a complete defense 43 Misc. 364 

1742, Coute V. Coute. Annulment of marriage — Ac- 
1743 tion by a woman who married while under the 
age of legal consent — Under what circum- 
stances it can be maintained. . . .82 App. Div. 335 
1743 di Lorenzo v. di Lorenzo. Annulment of mar- 
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riage upon the gjound that consent was ob- 
tained by material misrepresentation of fact, 

• 174 N. Y. 467 

1744 Wood V. Baker, Action by a father to annul 
the marriage of his infant daughter on the 
ground that she was under age of consent — 
The infant is a necessary party...*. 43 Misc. 310 

1772, Weber v, Weber. Refusal of a husband to pay 

1773 alimony pendente lite — The wife's remedy is 
under sections 1772 and 1773 of the Code of 
Civil Procedure — An execution cannot be is- 
sued nor proceedings supplementary thereto 
maintained against the husband, 

93 App. Div. 149 

1774 Rothstein v. Rothstein. Divorce — Filing the in- 

terlocutory judgment 40 Misc. loi 

1778 Center v, Hoosic River Pulp Co. Corporation 
— ^This section is inapplicable to an action 
brought in a Justice's Court 43 Misc. 247 

1780 Herbert v. Montana Diamond Co. Complaint 
against a foreign corporation not alleging 
the plaintiff's residence — It is not demurrable 

for that reason 81 App. Div. 212 

1780 Coolidge V. American Reality Co. Action 
against a non-resident corporation — What 
must be shown to sustain an .attachment issued 
therein — The residence of a prior holder of 
the claim sued upon is immaterial, 

qi App. Div. 14 
1 781, Jacobus V. Diamond Soda Water M. Co. Under 
1782 these sections an action is maintainable 
against the directors of a corporation although 

they are out of office 94 App. Div. 366 

1781, Greene v. Compton. Corporation — Action by 
1782 a trustee against his co-trustees for miscon- 
duct — Complaint — Parties 41 Misc. 21 
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1 78 1, Miller v. Barlow. Foreign corporation — A 

1782, director thereof may not sue it and his co- 
1809, directors to compel the latter to pay to the 
1812 corporation a fund which they have wasted — 

Like action by the foreign corporation or a 
stockholder thereof 88 App. Div. 529 

1793 People V. American Loan & Trust Co. Cor- 
poration — Distribution of property among 
•'fair and honest creditors" by judgment of 
dissolution 177 N. ¥.231 

1793 People V. American Loan & Trust Co. Cor- 
porations — Involuntary dissolution — Distribu- 
tion among unpreferred creditors whose 
claims have been proved or admitted — Rule 
30 of Supreme Court 177 N. Y. 467 

1810 Zeltner v. Zeltner Breunng Co. Corporations 
— Resignations of officers and directors in 
order to procure appointment of receiver ille- 
gal and ineffective 174 N. Y. 247 

181 5 Magoun v. Magoun. Action to recover damages 
because of an administrator's revocation of 
an agreement to arbitrate — He may be made 
a party defendant both in his individual and 
representative capacity 84 App. Div. 232 

181 5 Rogers v. Wheeler. When a complaint asking 
for an accounting alleges one primary right 
and one subject of action, the distinction be- 
tween liability in representative and in an in- 
dividual capacity is immaterial. .89 App. Div. 435 

1819 Matter of Bgan. Legatee of a chattel — His rem- 
edy for its recovery is not by a proceeding 
to compel the executrix to account — It is' by 
an action under section 1819, Code of Civil 
Procedure 89 App. Div. 565 

1819 Conkling v. Weatherwax. Legacy charged on 
real property — In an action to enforce the lien 
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the non-payment of the legacy must be proved 
— Proof of demand of payment does not es- 
tablish non-payment 90 App. Div. 585 

1822 Matter of Clark v. H^land, Surrogate's Court 
— It may decide disputed claims only on the 
judicial settlement of the accounts of the per- 
sonal representatives of the estate of the de- 
ceased debtor 88 App. Div. 392 

1836 Holcombe v. Nettleton. Costs against an execu- 
tor — Unreasonable resistance of the claim — 
Refusal to refer — Waiver of costs. .41 Misc. 504 

1902 Tanors v. Municipal Gas Co, An action to re- 
cover damages for the death of a resident 
alien is maintainable, although his next of kin 
are non-resident aliens 88 App. Div. 251 

1902 Larocque v. Conheim. Action by an adminis- 
trator for breach of a promise of marriage 
made to his intestate — Survival of causes of 
action — Seduction — Relief refused one who 
bases his claim on his own illegal act, 

42 Misc. 613 

1904 Smith V. Lehigh Valley R,R. Co, Decedent's 
photograph inadmissible — Damages limited to 
compensation for "pecuniary inj\iries," 

177 N. Y. 379 

1907, Stuart V. Press Publishing Co. Libel — Extent 

1908 of the privilege of publishing judicial proceed- 
ings — ^The publication of a petition for 
divorce filed only is not covered thereby — The 
privilege of publishing in New York a report 
of judicial proceedings in New Jersey is pro- 
tected by the common law and New York 
Statute — It is liberally construed — ^The de- 
fense of privilege where the report is libelous 
per se must be pleaded and proved by defend- 
ant : 83 App. Div. 467 
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1909, Zander v. N. Y. Security & Trust Co, Attempt 
191 7 to compel issue of a new certificate of deposit 
for one lost — Security not requirable of plain- 
tiff under Code of Civil Procedure, section 
19 1 7 — Payment to depositor protected by 
Code of Civil Procedure, section 1909, 

39 Misc. 98 

1919 Boyd V. Gemot. Unincorporated subordinate 
lodge — It may be sued although the parent 
lodge is incorporated — ^That the subordinate 
lodge did not consist of seven people is matter 
of defense 82 App. Div. 456 

1919 Matter of Weidenfeld v. Keppler. Mandamus — 
Not issued against a voluntary unincorpor- 
ated association to compel the reinstatement . 
of a member — It will issue to compel the per- 
formance of a statutory duty. . . .84 App. Div. 235 

1925 Greene v. Knox. Taxpayer's action under 
Statutes cannot be maintained to restrain pay- 
ment of salary to public officers holding pre- 
sumptive valid appointments 175 N. Y. 432 

1930 People ex rel. Hatch v. Lantry. Mandamus to 
1997 compel reinstatement in a public office — Sub- 
stitution as respondent of the successor of the 
official by whom the relator was removed, re- 
fused — Remedy of the relator. .88 App Div. 434 

1937 Bath Gas Light Co. v. Rozvland. Action against 
a surety after a judgment has been recovered 
in an action in which the summons was served 
only on his co-surety — The defense of ultra 
vires set up and not sustained in the first ac- 
tion, may be set up in the second one — ^The 
first judgment is stare decisis not res ad judi- 
cata 84 App. Div. 563 

1942, Siefke v. Minden. Action against two joint 
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1946 . debtors — Compromise with one and recovery 

of the balance against the other. . . .40 Misc. 631 

2038 People ex rel. Asmus v. Melody. Habeas cor- 
pus — The Justice has not jurisdiction, where 
no notice is given to the person who has an 
interest in continuing the imprisonment, 

91 App. Div. 569 

2125 People ex rel. Dinsmore v. Vandewater (No. 
2). Certiorari to review highway commis- 
sioner's order closing a highway — The time 
within which the writ may issue runs from the 
date of recording the order. . . .83 App. Div. 60 

2131, People ex rel. Croker v. Sturgis. Stay — Vacated 
2140 when accompanying the allowance of a writ of 
certiorari to review, and designed to stay the 
execution of, a determination of a superior 
city officer dismissing his inferior for cause — 
Power of the Fire Commissioner of New 
York City — Merits — Bias and prejudice 
Stay not granted of course — Effect on a stay 
of this section 39 Misc, 448 

2137 Matter of Belmont. Certiorari to review a de- 
termination — Attorney may verify petition 
— Parties 40 Misc. 133 

2231 McMahon v. Howe. Summary proceedings — 
subd. Notice to tenant — "Re-enter" construed — 

2 Jurisdiction 40 Misc. 546 

2232 Van DeVenter v. Foster. Summary removal 

from land of a squatter — ^The Municipal 
Court of New York City is not ousted of 
jurisdiction by a question of title raised col- 
laterally — The provisions of the Code of Civil 
Procedure as to the removal of an action 
where the title to real property is involved 
'are not applicable 87 App. Div. 6a 
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2235 Mauterstock v. Williams. Summary proceedings 
— Allegation, in the petition, of the interest 
of the petitioner — Waiver of objection as to 
its insufficiency — Evidence — Order of proof, 

42 Misc. 402 

2240 Matter of Stuyvesant Real Estate Co. Summary 
proceedings — Verification of a petition by a 
domestic corporation — Code of Civil Pro- 
cedure, sections 525 subd. i : 2325 — ^Juris- 
diction of Municipal Court assailable for the 
first time on appeal — ^Jurisdictional defect in 
an allegation of the service of a demand for 
rent or possession 40 Misc. 205 

2250 Lauria v. Capobianco. Summary proceedings — 

Costs 39 Misc. 441 

2253 Lesser v. Stein. Action for rent — Provisions of 

a lease which survive dispossession — Liqui- 
dated damages 39 Misc. 349 

2254 Flewwellin v. Lent. Summary proceeding — 

Dismissed where a tender of the rent and costs 
is made before a final order of removal — The 
Statute construed strictly against the landlord, 
but not as regards tenant 91 App. Div. 430 

2273 Matter of Backus. Contempt in refusing to an- 
swer in proceedings supplementary to execu- 
tion— rWhefe proceedings to punish for the 
contempt must be instituted. .. .91 App. Div. 266 

2280 People ex rel. Tuell v. Paine. Contempt pro- 
ceedings — The testimony of a witness should 
be taken, not before a referee, but before the 
Court — His attendance required by subpoena 
or order 92 App. Div. 303 

2286 Matter of Collins. Contempt — Civil — Release of 
offender refused — Adjudicated a bankrupt, 

39 Misc. 753 
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2327 Matter of Clark, Committee for lunatic — When 
finding of jury upon inquisition is insufficient 
to justify appointment of committee for al- 
leged incompetent 175 N. Y. 139 

2336 Matter of Ferris, Incompetent — Death of, pend- 
ing proceedings to determine the compensa- 
tion to be paid the petitioner for his disburse- 
ments, costs, etc. — The executor of the incom- 
petent should be made a party, and the pro- 
ceedings be continued — ^The compensation is a 

charge on the estate 86 App. Div. 559 

2345 Wurster v. Arm field. Specific performance — 
When evidence of incompetency is admissible 

in action for 175 N. Y. 256 

2365, Wurster v. Armfield. Lease — When appraised 
2368, to determine renewal value is not a submission 
2369 to arbitration. 175 N. Y. 256 

2419, Zcltner v. Zeltner Brewing Co. Corporations 
2423 — ^Resignations of officers and directors in 
order to procure * appointment of receiver 
illegal and ineffective 174 N. Y. 247 

2435 Weber v. Weber, Refusal of a husband to pay 
alimony pendente lite — ^The wife's remedy is 
under sections 1772 and 1773 of the Code 
of Civil Procedure — ^An execution cannot be 
issued nor proceedings supplementary thereto 
be maintained against the husband, 

93 App. Div. 149 

2454 Matter of Rothschild v. Gould. A proceeding 
supplementary to execution must- be discon- 
tinued by an order of a Judge and does not 
fall of its own weight because of a failure to 
prosecute it 84 App. Div. 196 

2458 Matter of Rose v. Durant. Supplementary pro- 
ceedings — ^What residence of the debtor in the 
County to which the execution is issued is 
sufficient 87 App. Div. 240 
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2468 Chadeayne t\ Gwyer. Receiver in supplementary 

subd. proceedings — He does not take title to debtor's 

I real property — ^He has a right to the possession 

thereof — ^Termination of such rio:ht, 

83 App. Div. 403 

2471a Matter of Fitzgerald, Deliver)- of the bonds 
and papers pertaining to public office — ^WTien 
compelled 88 App. Div. 434 

2471a People ex rel, Stryker v. Van Bergen. Jurisdic- 
tion — Lost by "holding open" a matter — Con- 
tempt of an ^order % 40 Misc. 139 

2472 Matter of Freligh. Surrogate's Court — Con- 
tempt in refusing to answer questions — Issue 
of ownership between an executor claiming as 
an individual and his co-executors — ^Joint cus- 
tody of assets 42 Misc. 1 1 

2472 Matter of Case v. Spencer, — Surrogate — ^Juris- 
subds. diction of, to order securities, found by an 
3, 4 administrator in his decedent's safe deposit 
vault, to be delivered over to one claiming 
ownership thereof — Proof that the adminis- 
trator, as such, holds the securities — This sec- 
tion is not applicable to such case, 

86 App. Div. 454 

2472 Matter of Wilkin. Will — Exercise before 1903, 
subd. of a discretionary power to pay over trust 

3 fund by one of two trustees who has alone 
qualified — Jurisdiction of the Surrogate's 
Court to decide whether the discretion was 
properly exercised 90 App. Div. 394 

2472 Matter of Miner. Surrogate's Court — Compell- 
subd. ing part payment of conceded debts although 

4 estate is insolvent and there has been no judi- 
cial settlement 39 Misc. 605 

2476 Matter of McCabe. Administration of the 
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subd. estate of a non-resident — It will not be granted 
3 because personal property of the decedent is 

after his death brought into the State of New 

York by a foreign administrator, 

84 App. Div. 145 

3481 Matter of Lozvey — Surrogate's appraisal of a 
decedent's real property — When a decree fix- 
ing its real value may not be modified because 
it subsequently sells for a less sum at auction, 

89 App. Div. 226 

2514 Matter of Wilkin, Will — Exercise before 1903, 

subd. of a discretionar}^ power to pay over trust 

6 fund by one .of two trustees who has alone 

qualified — ^Jurisdiction of the Surrogate's 

Court to decide whether the discretion was 

properly exercised 90 App. Div. 394 

2524 Matter of Denton. Service of a Surrogate's 
citation by publication — Eight days need not 
elapse between the last publication and the 
return day .86 App. Div. 359 

2546 Matter of BareHeld. Referee appointed by Sur- 
rogate — Report is not final 177 N. Y. 387 

2546 Matter of Walker. Sale of decedent's real estate 
for payment of debts — Appointment of ref- 
eree to take testimony — Powers of such ref- 
eree 43 Misc. 475 

2561, Matter of Mitchell. Judicial settlement — Execu- 
2562 tors' expenditures for their account not lim- 
ited by Code of Civil Procedure, sections 2561, 
2562 39 Misc. 120 

2569 Matter of Sullivan. Appeal by a municipality 
from a Surrogate's decree which makes no 
provision for the payment of taxes assessed 
against an administrator — It is "a creditor of, 
or party interested, in the estate" — It is not 
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necessary first to intervene or file exceptions — 
The Surrogate may adjust the equities be- 
tween the estate and the administrator, 

84 App. Div. 51 

2588 Matter of Hopkins. Appeal — When Appellate 
Court may make order directing trial by jury 
of questions of fact 176 N. Y. 595 

2588 Matter of Hopkins. Surrogate's Court — ^Juris- 
diction — Order upon remittitur to be filed 
where — New trial 41 Misc. 53 

2595 Ditmas v. McKane. An action is not maintain- 

able by an administrator on a note deposited 
with a trust company pursuant to this sec- 
tion — A creditor's action cannot be based on a 
judgment so obtained — ^The fact that the ad- 
ministrator afterwards obtains title to the note 
in her individual capacity does not entitle her 
to maintain the creditor's suit.. 92 App. Div. 344 

2596 Matter of Fardette v. U. S. F. & G. Co. A 

surety company's liability on a guardian's 
bond for money of the infant left in the 
guardian's possession at the time of his ap- 
pointment 86 App. Div. 50 

2596 Matter of Maybel. Administrator — Liability 
for money received in another capacity, 

40 Misc. 518 

2600, Matter of Soquard. Surrogate's Court — De- 

2601 cree to be entered on the release of a surety 
under this section 39 Misc. 519 

2602 Matter of Freligh. Surrogate's Court — Con- 

tempt in refusing to answer questions — Issue 
of ownership between an executor claiming 
as an individual and his co-executors — ^Joint 

custody of assets 42 Misc. Ii 

2605 Matter of Storm. Surety upon the bond of a 
defaulting trustee — He can be cited under sec- 
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tion 2728 Code of Civil Precedure only on a 
voluntary accounting — Under section 2605 
the trustee may be cited to account, although 
letters testamentary to him have not been re- 
voked — ^An order of removal is a revocation 
of the letters — The accounting binds the 
surety although he is not a party thereto, 

84 App. Div. 552 

2606 Matter of Fumiss, Surrogate — His power to 

turn an accounting instituted by the executors 
of a deceased executor into a judicial settle- 
ment 86 App. Div. 96 

2606, Van Zandt v. Grant, When general guardian of 

2607 infant may maintain action against sureties 
upon bond of deceased general guardian for 
moneys adjudged to be due infant upon invol- 
untary accounting by administrator of de- 
ceased guardian 175 N. Y. 150 

2643, Matter of Goggin, Administration — The execu- 

2660 tor of a sole legatee has the first right to let- 

subd. 9 ters with the will annexed 43 Misc. 233 

2643, Matter of Ferguson, Administrator with the 

2661 will annexed — Beneficiary as such administra- 
tor — Person incompetent for "improvidence," 

41 Misc. 465 
2653a Miller v. Maujer. When the next of kin may 
not, under this section, contest a will, 

82 App. Div. 419 

2653a Mock V. Garson, Will — Burden of proof in an 
action to establish its invalidity — Verdict sus- 
taining it is set aside only in an extreme case 
— Proof that a testator observed the statutory 
requirements in executing a prior will — ^A sub- 
scribing witness may sign by making his mark 
or by having another person sign his name — 
Positive proof how far dispensed with, 

84 App. Div. 65 
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2653a Haughihan v. Conlan. Action under this section 
to obtain an adjudication that a will was made 
through undue influence and without testa- 
• mentary capacity — Direction of a verdict — Ad- 
ditional allowance of costs. . . .86 App. Div. 290 

2660, Matter of Ferrigan. Letters of administration — 
2662 They cannot be granted to a non-resident alien 
nor a resident designated by him — He is not 
"contingently" entitled to letters — Who is — 
The public administrator is entitled either ab- 
solutely or contingently 92 App. Div. 376 

2660, Matter of Flynn, Letters of administration — 
2662 They will not be granted on the application of 
a non-resident alien to the public adminis- 
trator — The public administrator or next of 
kin must petition therefor — A claim in favor 
of an estate within the jurisdiction of a Surro- 
gate is property within his County — ^The pub- 
lic administrator is "contingently" entitled to 
letters 92 App. Div. 379 

2661 Tanas v. Municipal Gas Co. A resident, though 
not a citizen, may be appointed administrator 
of decedent 88 App. Div. 251 

2670 Matter of Hopkins. Surrogate's Court — ^Juris- 
diction — Order upon remittitur to be filed 
where — New trial 41 Misc. 53 

2670 Matter of Hill. Appointment of a temporary 
subd. I administrator — Construction of this section, 

43 Misc. 583 

2675 Wether v. Simon. Receiver — Refused in par- 
tition, where an officer already appointed by 
another Court can be authorized to perform 
the same duties 41 . Misc. 202 

2685 Matter of Tyers. Administrator — Revocation 
subd. I of letters 41 Misc. 378 
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2691 Sutherland v. St. Latvrence Co, County — Must 
repay to the true owner, money received by 
a county officer without authority — Creditor's 
claim against a decedent's estate a iirst lien 
— "Ex" (executor) on an obligation, a word 
of description — A judgment and Surrogate's 
decision when not subject to collateral attack — 
Citation, on revocation of an executor's let- 
ters, unnecessary where he is a fugitive from 
justice — ^A Justice of the Peace cannot bail 
one accused of arson 42 Misc. 38 

2694 Matter of Baraudon, Will — Jurisdiction for 
probate — Distribution of personality how gov- 
erned — Disposition of realty — Provision as to 
contest 41 Misc. 380 

2713 Matter of Page. Transfer tax not leviable upon 
exemptions given a widow by this section, 

39 Misc. 220 

2713 Matter of Speague, Administration. Construc- 
tion of this section as to articles not deemed 
assets of the estate of a decedent. . . .41 Misc. 608 

2713 Matter of Hulse. Administration — Money al- 
subd. lowance to widow in case articles exempt from 
r, 2, inventory are non-existent — Waiver by silence, 
3» 4 41 Misc. 307 

2713 Matter of Keough. Administration — Money 
subd. allowance refused a surviving husband where 
3 articles of his wife's estate exempt from inven- 

tory were not in existence when she died, 

42 Misc. 387 

2718 Simons v. Steele. Reference of a disputed claim 
against an estate — No pleadings are required 
— Every defense is available. .82 App. Div. 202 

2718 Genet v. Willock, A claim for funeral expenses 
is not the subject of a reference under section 



44 SECTIONS CONSTRUED. 

2718 of the Code of Civil Procedure, 

93 App. Div. 588 

2718 Matter of Gill, Administration — ^Executrix need 

not account for realty — Proof of her own 
claim — Suit on claim not presented within six 
months from the first publication of notice to 
creditors 42 Misc. 457 

2719 Matter of Gilman. Power of a Surrogate to ap- 

prove a settlement of a controversy between 
administrators and a person claiming to have 
been a partner of their decedent. .82 App. Div. 186 

2719 Matter of Gilman, Power of an executor to 
compromise a claim against his testator's es- 
tate — The Surrogate's Court may authorize it, 

92 App. Div. 462 

2719 Matter of Gilman, Administration — Surrogate's 
lack of jurisdiction to confirm a contract of ad- 
ministrators for turning their intestate's busi- 
ness over to a foreign corporation and taking 
stock in it for his interest 39 Misc. 762 

2719 Matter of Hewitt, Trust — Savings bank deposit 

subd. — When additional to a debt due the bene- 

2 ficiary from the depositor — In New York City 

land taxes accruing before a testator's death 

are not a '*debt" payable out of his personality, 

40 Misc. 322 

2719 Matter of Hoffman, Tax — When executors of 

subd. deceased owner of realty and personalty, in the 

2 City of New York, are protected in paying 

taxes thereon as having become debts of the 

deceased — ^Transfer tax 42 Misc. 90 

2721 People ex rel. Crook v. Wells. A legacy to a cor- 
poration exempt from taxation is subject to 
tax while in the hands of the executor, 

93 App. Div..50D 
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2722 Matter of Miner, Surrogate's Court — Compell- 
ing part payment of conceded debts although 
estate is insolvent and there has been no judi- 
cial settlement 39 Misc. 605 

2727 Matter of Egan. Legatee of a chattel — His rem- 
edy for its recovery is not by a proceeding to 
compel the executrix to account — It is by an 
action under section 1819 Code of Civil Pro- 
cedure 89 App. Div. 505 

2727 Matter of Cruikshank. Compulsory accounting 

— Statute of Limitations 40 Misc. 325 

2728 Matter of Storm. Surety upon the bond of a 

defaulting trustee — He can be cited under this 
section only on a voluntary accounting — Un- 
der section 2605 the trustee may be cited to 
account, although letters testamentary to him 
have not been revoked — An order of removal 
is a revocation of the letters — The accounting 
binds the surety, although he is not a party 
thereto 84 App. Div. 552 

2728 Matter of Thompson. Judicial settlement — 
subd. Right of a "person interested in the estate" 

2 to intervene when not cited 41 Misc. 223 

2730 Matter of Furniss. Executor's commissions — 

Not allowed until the settlement of the estate, 

86 App. Div. 96 
2730 Matter of Hunt. Trustees — Commissions on 

income where the corpus exceeds $100,000— 

Errors in decree when not res adjudicata, 

41 Misc. 72 
2732 Matter of Lutz. Statute of distributions — Rela- 
subd. tives of an illegitimate, whose mother is dead, 
9 take through her in preference to the next of 

kin of the father 43 Misc. 230 

2732 Matter of Bbbets. Statute of distributions — 
subd. 12 Construction of this section as amended in 
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1898 — Right of grand-nephews to take by 
representation 43 Misc. 575 

3743 Matter of Wait. Surrogate's Court — Jurisdiction 
over a judgment, against a decedent, dis- 
puted by his administrator on the final ac- 
counting 39 Misc. 74 

2743 Matter of Halsted, Administration — When a 
decree directs distribution — Finality and scope 
of a decree under this section 41 Misc. 606 

2743 Matter of Lattan. Administration — Pajrment 
and distribution under this section — Claims 
adverse to legal titles and resting on equitable 
grounds, not considered 42 Misc. 467 

2746 Van Zandt v. Grant. When general guardian 
of infant may maintain action against sureties 
upon bond of deceased general guardian for 
moneys adjudged to be due infant upon invol- 
untary accounting by administrator of de- 
ceased guardian 175 N. Y. 150 

2798, Powell V. Harrison. Foreclosure of a mortgage 

2799 after the mortgagor's death — Payment of the 
surplus moneys to the County Treasurer — ^The 
Court may without modifying the judgment of 
foreclosure make an order directing that the 
money be paid out of the Supreme Court and 
into the Surrogate's Court, to be held subject 
to the order of the latter Court. .88 App. Div. 228 

2802, Matter of U. S. Trust Co. Surrogate's Court — 

2812 Testamentary trusts — Surrogate has jurisdic- 
tion to determine whether testanien^ry trust 
has been terminated 175 N. Y. 304 

2803 Matter of Sill. Judicial settlement — Adminis- 
trator's former sureties necessary parties — 
Trust enforcible by next of kin 41 Misc. 270 

2818 Matter of Chase. Express trust — Words cre- 
ating one — Res* Ad judicata — Surrogate may 
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appoint a successor to a deceased testamentary 
trustee 40 Misc. 616 

2869, Murray i\ American Casualty Ins. Co, City 

3881 Court of Elmira — ^The summons in an action 

therein may be served upon the local agent of 

an insurance company pursuant to section 

2881, Code of Civil Procedure as amended in 

1895 88 App. Div. 224 

2885 Moore v .Taylor. Justice of the Peace — The pro- 
duction of a constable's return on the return 
day is essential to jurisdiction. .88 App. Div. • 4 

2918 Mohlman Co. v. Landivehr. Judgment by de- 
fault in the New York Municipal Court where 
an attachment has been issued and the sum- 
mons has not' been personally served, 

8^ App. Div. 83 

2938. Lundine v. Callaghan. Counterclaim in the New 

2945 York Municipal Court, how far limited — In 

an action for work done, a counterclaim for 

jewelry stolen by plaintiff's workman cannot 

be interposed 82 App. Div. 621 

2943 Lundine v. Callaghan. Recovery on proof of an 
express contract under a complamt based on 
a quantum meruit 82 App. Div. 621 

2952 Jones V. Reilly. Summary proceedings — When 
action in Supreme Court may be regarded as 
one in ejectment 174 N. Y. 97. 

2959, Moore v. Taylor. Justice of the Peace — An ad- 
2969 journment on plaintiff's application for more 
than eight days deprives the Justice of juris- 
diction • 88 App. Div. 4 

2990 Reese v. Bauni, Jury trial in a City Court — 
Where the complaint is radically changed the 
defendant's right to a jury trial is not waived 
by its not having been previously demanded by 
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Page. 

him — ^His right to demand a jury trial should 
be a condition of the amendment, 

83 App. Div. 550 

3055 Cothreu v. Chaffee, Municipal Court of the 

City of New York — ^Amendments to a return, 
how obtained before September i, 1902 — 
Settlement of a case on appeal unauthorized 
before that date — ^Limit of time for moving 
for a new trial 39 Misc. 339 

3056 Andres v. Brooklyn Heights R.R: Co. Muni- 

cipal Court of New York City — Power of the 
Appellate Division to receive affidavits in re- 
spect to a judgment thereof. . . .84 App. Div. 596 

3057 Sammis v, Nassau Light & Power Co. Recital 

of personal service in a docket of a Justice's 
judgment — It can be attacked only by appeal, 

91 App. Div. 7 

3063 Blutnenthal v. Lezvy. Power of the Appellate 
Division to review the facts on an appeal from 
the New York Municipal Court — Extent of 
such review 82 App. Div. 535 

3063 Murtagh v. Dempsey. Power of a County Court 
to reverse a Justice's judgment as being 
against the weight of evidence. .85 App. Div. 204 

3066 Moore v. Taylor. Costs — ^Reversal of Justice's 

subd. 4 judgment for errors of law 88 App. Div. 4 

3070 Rose V. Wells. Costs on appeal from a judg- 
ment of a Justice of the Peace — When interest ' 
is considered in determining when a recovery 
is more or less than ^n offer. . . .92 App. Div. 75 
3071, Lawson v. Speer. The exception in section 3071 
3073 does not exclude from its operation offers and 

costs .91 App. Div. 411 

3076 Lauria v. Capobianco. Summary proceedings — 

subd. 2 Costs 39 Misc. 441 

3076 Cohen v. Mielle. Municipal Court of the City 
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subd. 2 of New York — Costs to the tenant on the land- 
lord's voluntary discontinuance of summary 
proceedings 43 Misc. 79 

3084, Burns v. Morrow. Animals straying upon the 
3085 highway — Insufficient petition of a person who 

seized them 42 Misc. 657 

3188 Simpson v, Hefter. Motion for a new trial on 
the minutes — Will not lie after a trial of the 
whole issue by the Court — Order denying such 
a motion unauthorized and unappealable — 
Remedy of the defeated party by appeal from 
the judgment — Special motion on a case 
where surprise or excusable neglect is estab- 
lished 43 Misc. 608 

3216 Duke V. Caluwaert. Municipal Court of the City 
of New York — Removal to City Court — Es- 
toppel — Laches 40 Misc. 623 

3228 Rose V. Wells, Costs on appeal from a judgment 
of a Justice of'the Peace — When interest is 
considered in determining when a recovery is 
more or less than an offer 92 App, Div. 75 

3228 Faville v. Had cock. Equity — Jurisdiction — 
subd. Complaint for special relief on the foreclosure 
4 of a mechanic's lien — Costs not regulated by 

this section 39 Misc. 397 

3236 Matter of Babcock. Costs upon an appeal from 
a Surrogate's decree vacating a transfer tax 
assessment — Costs on appeal from an inter- 
locutory order, by what Code provisicMis gov- 
erned 86 App. Div. 563 

3240 Matter of Bley v. Village of Hamburg. Assess- 
ment of damages for a change of grade in a 
village street — Costs which may be allowed 
and taxed in favor of the petitioner, 

84 App. Div. 23 
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3240 Matter of Babcock. Costs upon an appeal from 
a Surrogate's decree vacating a transfer tax 
assessment — They are governed by this sec- 
tion — ^The order allowing them need not 
specify the items allowed nor fix the rates — 
Disbursements may be taxed although not ex- 
pressly allowed — Costs on appeal from an in- 
terlocutory order, by what Code provisions 
governed 86 App. Div. .563 

3240 Matter of Peterson. A proceeding for the laying 
out of a highway is a special proceeding — 
The costs and disbursements of the petitioner 
are allowable as in an action — Section 152 of 
the Highway Law relates to costs of motions 
as distinguished from the costs of the proceed- 
ing itself 94 App. Div. 143 

3240, Lauria v. Capobianco. Summary proceedings — 

3253 Costs 39 Misc. 441 

3247 Beck v. Kerr, An order under this section 
should not direct that an execution issue, 

87 App. Div. I 

3251 Matter of Brooklyn Union Elev. R.R, Costs 
— What costs may be recovered by landowner 
successfully defending condemnation proceed- 
ing 176 N. Y. 213 

3251 Matter of Babcock. Costs upon an appeal from 

subd. 3 a Surrogate's decree vacating a transfer tax 
assessment — Costs on appeal from an inter- 
locutory order, by what Code provisions gov- 
erned 86 App. Div. 563 

3251 Block V. Linsley. Costs — On a new trial "pur- 

subd. 3 suant to an order granting the same," 

40 Misc. 184 

3253 Standard Trust Co. v. N. Y. C, & H. R. R.R. Co. 
Trial courts have no power to grant additional 
allowances in every case 178 N. Y. 407 
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3253 Long Island L. & T. Co, v, L, L C. & N. R.R- 
Co. Extra allowance beyond $200 proper in 
a difficult and extraordinary mortgage fore- 
closure suit 85 App. Div. 36 

3256 Matter of Babcock. Costs upon an appeal from 
a Surrogate's decree vacating a transfer tax 
assessment — ^They are governed by section 
3240, Code of Civil Procedure — Disburse- 
ments may be taxed although not expressly 
allowed 86 App. Div. 563 

3264, Talcott V. Jonasson. Costs — ^Taxation of, how 

3265 reviewed where they are taxed without notice 
and the opposite party defaults on the re- 
taxation 43 Misc. 372 

3271 Kelly V. Madigan, Security for costs — When 

not required of administrators. .88 App. Div. 138 

3271 Cole V. Manson, Costs — Security for costs 
from a plaintiff trustee in bankruptcy, 

42 Misc. 149 

3276 Dunk V, Dunk. Security for costs — When order 
requiring . additional security cannot be 
granted 177 N. Y. 264 

3276 Dunk V. Dunk. Security for costs — Additional 
security cannot be ordered where security for 
costs was given without an order, 

88 App. Div. 297 

3296 Smith V. Dun. Referee — Request by, for fees 

in excess of the statutory allowance — When 

it disqualifies him 94 App. Div. 429 

3297 Harrington v. Bayles. Foreclosure — Referee's 

fees in New York County — Commissions — 
Compensation where the action is settled be- 
fore any sale — Auctioneer not entitled to fees 

on adjournments 40 Misc. 388 

3307 People ex rel. Flynn v. Leech. Ontario Co. — 
«ubd. 4 Salary and fees of the Sheriff 43 Misc. 436 
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3334 Matter of Peterson. A proceeding for the laying 
out of a highway is a special proceeding — The 
costs and disbursements of the petitioner are 
allowable as in an action — Section 152 of the 
Highway Law relates to the costs of motions 
as distinguished from the costs of the proceed- 
ing itself 94 App. Div. 143 

3347 Bradt v. Peck, Disqualification of jurors in Jus- 
subd. tices' Courts — Time for taking such objection, 
14 81 App. Div. 295 

3357, Matter of Bley v. Village of Hamburg. Assess- 
3384 ment of damages for a change of grade in a 
village street — Costs which may be allowed 
and taxed in favor of the petitioner, 

84 App. Div. 23 
3361 Oneonta, C. & R, S. Co. v. C. & C. V. R.R, Co. 

Section 68 of the Rail Road law not inconsist- 
ent with the provisions of the Railroad law for. 
determination of compensation and the manner 
of intersection and construction of a tem- 
porary crossing — Th» Condemnation law does 
not govern the proceeding to appoint commis- 

• 

sioners of appraisal 85 App. Div. 284 

3371, Matter of Town of Guilford. Condemnation of 
3375 land — Review of a report of commissioners by 
the Appellate Division — The Special Term 
cannot receive affidavits as to value — When 
affidavits may be read — The commissioners 
are not controlled by technical rules, ^ 

85 App. Div. 207 
3372 Matter of Brooklyn Union Elev. R.R. Costs — 

What costs may be recovered by landowner 
successfully defending condemnation proceed- 
ing 176 N. Y. 2x3 

3372 Matter of Brooklyn Union El. R.R. Co. Costs 
— A trial fee not allowed in condemnation pro- 
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ceedings for an assessment of damages, 

82 App. Div. 567 

3379 ff^<rit V. Hudson Valley R. Co, Condemnation 
law — Owners cannot be restrained from main- 
taining a right of action which accrued prior 
to condemnation — Damages for i prior tres- 
pass not to be included in an award — Misjoin- 
der of causes of action 43 Misc. 304 

3399 Kane v. Hutkoff. Notice of lien — ^When a per- 
sonal judgment cannot be recovered against 
the owner. 81 App. Div. 105 

3403, Terwillager v. Wheeler. The erection of a school- 

3412 house for a common school district is a "public 
improvement*' — Filing and service of the 
notice of lien — Judgment may be entered de- 
termining the rights of all parties, although the 
lien is invalid 81 App. Div. 460 

3412 Hawkins v. Mapes-Reeve Construction Co. Me- 
chanic's lien — ^Right, where the Hen is invalid, 
to a personal judgment 82 App. Div. 72 

3412 Deane Steam Pump Co, v. Clark, Foreclosure 
of mechanic's Hen — ^When an adjudication of 
an equitable lien and a personal judgment in 
favor of a defendant will not be sustained 
— When a personal judgment is recoverable 
under this section 84 App. Div. 450 

3412 Steuerwald v. Gill, Personal judgment, when 
a mechanic's lien is not established in an acticm 
brought for its foreclosure — Right to a jury 
trial, how secured — How waived, 

85 App. Div. 60s 

3412 Mowbray v. Levy. Mechanic's Hen — A personal 
judgment is not proper where no lien could 
have been acquired 85 App. Div. 68 

3412 Deane Steam Pump Co. v, Clark. Foreclosure 
of a mechanic's lien — ^A personal judgment is 
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proper only where a lien has been filed, 

87 App. Div. 459 
3412 Clapper v. Strong. Mechanic's lien — Complaint 
— Personal judgment against contractor, 

4J Misc. 184 
3417 Jackson Co. v. Haven. Mechanic's lien — ^Notice 
to foreclose — ^Failure to do so — The cancella- 
tion of the lien rests in the discretion of the 
Court — ^When it will not be cancelled, 

87 App. Div. 236 
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Sections of the Code of Civil Procedure construed or cited in 
following reports issued during the period covered by this vol- 
ume: New York Reports, vols. 179 and 180; Appellate Division 
Reports, vols. 96 to 100, inclusive; Miscellaneous Reports, vol. 44: 

SectJons of the Qxle. Page. 

2 Frees v. Blyth. City Court of New York. 
- It is only a local statutory Court of 
Inferior jurisdiction 99 App. Div. &41 

37 Armstrong r. Loveland. Adjournment of 

a trial to a place where no Justice re- 
I»ide9 or has chambers. A written 
stipulation required. Lack of jurisdic- 
tion is not an irregularity. .99 App. Div. 28 

62 Matter of Town of Hadley. General 
Municipal Law (Laws of 1892, chap. 
685). Investigation of the financial 
affairs of a town. It is a " special pro- 
ceeding." How continuable where the 
officer before whom it is begun becomes 
disqualified 44 Misc. 265 

66 Mathot v. Friebel. Attorney and client. 

Action to determine the extent of and 
to enforce an attorney's lien, when 
maintainable. What services afford a 
basis therefor. The lien extends to any 
balance due the attorney. The statutory 
provision is not exclusive. When a 
party contracting with the client is not 

a necessary party to the action 

98 App. Div. 328 

66 Radley r. Gaylor. Summary proceedings 

to determine an attorney's right to a 
lien for services on the share of a party 

in the proceeds of the action 

98 App. Div. 158 

73 Thompson r. Stiles. Attorney. When a 

person is not one within Code of Civil 

Procedure, section 73 44 Misc. 334 

56 
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fleotioiiB of the ODtfe. Pagre. 
190,191 Kurz 17. Doerr. Appeal. When Appel- 
late Diyision, in granting leave to ap- 
peal, need not certify question 

180 N. Y. 88 

396 Benedict v. Slocum. Statute of Limita- 
tions. An offer to give "a due bill as 
an acknowledgment" is sufficient. A 
promise to pay will be implied there- 
from 96 App. Div. G02 

382 subd. 3 Ohowley v, Johnston. Action to recover 

damages for a failure by an attorney 
to record a mortgage as he had agreed 
to. The six years Statute of Limita- 
tions begins to run from the date of the 
breach of the agreement, not from the 
date of the discovery thereof. Demand 
not necessary 96 App. Div. 319 

426 Anderson v. Abeel. Service of summons. 

Under what conditions the delivery to 
one under arrest is not good service.. 

96 App. Div. 370 

432 Doherty i*. Ehrening Journal Ass'n. Ser- 
vice of process on the cashier or man- 
aging agent for a non-resident corpora- 
tion. An advertising agent 

98 App. Div. 136 

462 Helene i\ Com "Eacchaxtge Bank. . Sum- 
mary proceedings a substitute for an 
action of Interpleader. Interpleader, 
when proper. When the payment of 
money into Court should include inter- 
est 96 App. Div. 392 

462 Houigbaum r. Jackson. Eight to inter- 
vene. It does not exist in the case of 
a statu toiy reference of a disputed 
claim for money against an estate. 
The equitable power to allow interven- 
tion does not exist in the case of a 
money demand, where the intervenor is 
not an infant 97 App. Div. 627 

462 Ten Eyck v. Keller. This section author- 

izing the bringing in of involuntary 
addiUonal parties defendant, relates 
only to equitable actions... 99 App. Div. 106 
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BecUoiM of the Code. Fa«e. 

467 Malkin r. Postal Typewriter Co. 9uit in 

fomia pauperis. The consent of an at- 
torney to act " without compeneation 
except the statutory cost," is suffi- 
cient 96 App. Div. 206 

489 Whitney v, Neuman. When complaint 

contains several causes of action for 
conversion. The defendant is entitled 
to have them separately stated. De- 
murrer 96 App. Div. 290 

488 Seamans r. Barentsen. Pleading. When 

defect, although appearing on face of 
complaint, may be raised by answer. . . 

180 N. Y. 333 

496, 499- Seamans v, Barentsen. .Pleading. When 

defect, although appearing on face of 
complaint, may be raised by answer. . . 

180 N. Y. 338 

600 Hicks 17. Eggleston. Bill of particulars. 

When premature before answer. When 
in a taxpayer's action to prevent pay- 
ment of illegal items in a SheriflTs bill, 
a bill of particulars in respect thereto 
* will not be required 96 App. Div. 162 

601 Gause t*. Oommonwealth Trust Co. 

Action against a corporation organized 
under the Banking Law, for a breach 
of its covenant that on or before a cer- 
tain date the plaintiff should receive a 
certain sum of money for certain se- 
curities and that the date had passed 
without payment Stifficiency of the 
complaint. Demurrer to defenses. 
Ultra vires not a defense to a corpora- 
tion where the other party has fully 
executed the contract. When the con- 
tract is not against public policy nor 
nwla in se, or mala prohibita within sec- 
tion 169 of the Banking Law. When 
a defense that the plaintiff had not 
marketable title is bad. Defense of 
false representations, to the effect that 
certain stocks were not assessable, 
when demurrable. Counterclaim for 
deceit, when demurrable. When ad- 
missible under this section 44 Misc. 46 
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Sections of the Code. Pagre. 

522 DriscoU r. Brooklyn Union El. R. Go. 

Pleading in an action to enjoin the 
operation of an elevated railway. A 
failure to deny an allegation of the 
complaint, thftt the railway company 
never acquired the easements exercised 
by it. Independent separate defenses 
that eastments were acquired are not 
in such case available 95 App. Div. 146 

526 Morris v. Fowler. A substantial com- 

pliance with this section, prescribing 
the form for the verification of plead- 
ings, should be enforced.. 99 App. Div. 254 

531 Swan r. Swan. Bill of partitrulars. Not 

exactible by the plaintiff where the de- 
fendant pleads payment. Meaning of 
** claim " in the last clause of this sec- 
tion. When a defense presents no 
question of the amount of an order for 
a bill should be refused 44 Misc. 163 

533 Guarino v, Firemen*s Ins. Co. Pleading 

conditions precedent. Failure of ^ the 
plaintiff to plead that he "d'uly" per- 
formed, etc. He has no right to inter- 
line duly in the original complaint.... 

44 Misc. 21S 

542 Muglia r. Erie R. R. Co. Date of issue. 

Order that an issue be of certain date. 
Power to strike out an amended an- 
swer, unless the date of issue remain. 
Case improperly on calendar. Right to 
serve an amended answer, of course. 
Striking a cause from the calendar. 
Effect of the moving i^arty having 
noticed the case for trial... 97 App. Div. 532 

546 Day r. Day (No. 2). Pleading. Striking 

out of a complaint irrelevant and re^ 
dundant matter. A complaint should 
not thereby be rendered meaningless. . . 

95 Ai^. Div. 122 

546 Day r. Day (No. 1). Pleading. When it 

will be ordered to l^ made more defi- 
nite. Forgery and undue Infiuence a 
species of fraud 98 App. Div. 314 
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549 subd. 4 Citizens National Bank r. Wetsel. An 

action on a note is not inconsistent, 
having been dlscontinaed, with an 
action alleging that its discount was 
procnred by false representations. 

The second action is on contract 

96 App. Diy. S5 

572 Goff V. Oharlier. Motion to vacate an 

order of arrest. Ck>n8truction of this 
section providing for the defendant's 
discharge "if the plaintiff unreason- 
ably delays the trial of the action ** . . . 

44 Blisc. 28 

008 Hudson Valley Ry. Co. r. O'Connor. In- 
junction pendente Ute. When not 
granted to enjoin a syndicate from sell- 
ing coupons detached from bonds 

95 App. Div. 6 

630 Levenson r. Briggs. Attachment. Suffi- 
ciency of the papers 95 App. Div. 94 

728 Boynton r. Sprague. Receiver in sup- 

plementary proceetllngs. An order 
may authorise the filing of his bond 
nunc pro tunc. The failure to file It 

may not be attacked collaterally 

100 App. Div. 443 

728 Dorff r. Brooklyn Heights R. R. Co. 

When the pleading may properly be 
deemed to have lieen amended so as 

to confonii to the facts proved 

95 App. Div. 82 

788 Davis r. Refiex Camera Co. Attach- 
ment. The removal of a manufactur- 
ing plant to another State. It is not 
in itself evidence of an attempt to 
defraud creditors. The Court cannot 
amend an atfldavlt It may amend a 
warrant and allow a new affidavit to 
be substituted 97 App. Div. 73 

767 McGrath r. Weiller. Revivor of an action 

against the non-resident executor of a 
decedent wlio was also a non-resident. 
This section does not include foreign 

representatives in actions at law 

98 App. Div. 291 
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791 Carroll f. Penn. Steel Co. Preference 

Trial Term calendar. It rests in the 
discretion of the Court Facts Justify- 
ing it must be sbown 96 App. Div. 166 

791 Jackson v» Jackson. First Judicial De- 
partment Special Term calendar. 
Preference where an administratrix is 
the sole party defendant. Distinction 
as to preferences on the Trial and 
Special Term calendars 44 Misc. 44 

T91 subd. 5 Vanderwater t*. Mutual Reserve Life 

Ins. Co. Calendar practice. When, an 
action at law becomes equitable and 
proper to be put on the Special Term 
calendar. Preference where an adr 
ministrator is sole plaintiff.... 44 Misc. 316 

791, 793 subd. 8 Martin's Bank (Ltd.) i?. Amazonas Co. 

(No. 1). Preference. Foreign cori)ora- 
tions. Action between, on an *'eyi- 
dence of debt for the absolute pay- 
ment of money." An absolute statu- 
tory requirement obligating the Court 
to give preference is unconstitutional. 
Judicial! discretion 98 App. Diy. 146 

793 Blglander v. Star Co. Preference on the 

calendar. What statute is unconstitu* 
tional as depriving the 0)urt of its 
Judicial discretion and the suitor of 
life, liberty or property. What is due 
process of law 98 App. Div. 101 

803-809 Matter of Thompson. Production of the 

books of a corporation under sub- 
division 7 of section 872 of Code of 
Civil Procedure. ' It is only to enahle 
a witness to testify from them, not to 
obtain an inspection of them. An in- . 
spection should be obtained under sec- 
tions 803-809 95 App. Div. 642 

803-809 Matter of Sands. Corporation. Exami- 
nation of a party before trial. Produc- 
tion of books, how secured' for use by 
a witness, and how secured for in- 
spection. Form and sufficiency of 
moving affidavits 96 App. Div. 148 
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805 Lee t*. Winans. Au application for an 

inspection of a contract sued upon, 
must be by petition 99 App. Diy. 297 

S12 Seibert i?. Milbank. Application for the 

release of a surety on the bond of an 
assignee for creditors. This section 
contemplates two proceedings. A com- 
plaint against a surety discharged 
under this section must allege a default 

prior to the filing of the new bond 

95 App. Dlv. 566 

820 Helene v. Com Exchange Banlc. Sum- 
mary proceedings a substitute for an 
action of intei'plcader. Interpleader, 
when proper. When the payment of 
money into Court should include in- 
terest ,. . .96 App. Div. 392 

829 Rosseau v. Eouss. One f roan whom party 

derives his interest disqualified from 
testifying 180 N. Y. 116 

829 Rosseau t*. Rouss. Bvidence. When in- 
terested party prohibited from giving 
testimony explaining transaction be- 
tween decedent and third party 

180 N. Y. 116 

829 Smith v. Smith. Personal transactions 

with a decedent. His widow may not 
testify in regard to them, as agalnfit 
one claiming a mortgage lien on the 
decedent's real property. .100 App. Div. 1 

829 Pringle r. Burroughs. Evidence as to a 

personal transaction with a decedent 
Who is an interested party. Such a 
party cannot be called as a witness by 

other parties having a lllse interest 

100 App. Div. 366 

829 Matter of Blair. Testimony of a claim- 
ant against a decedent's eetaXe. It is 
incomx)etent where in an indirect way 
it involves a personal transaction with 
the deceased 99 Agp. Div. 81 

829 Healy r. Malcolm. Testimony as to 

whether or not an interested adverse 
party had had a conversation with the 
defendant's testator 99 App. Div. 370 
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828 HoUandf r. Holland. Bivdence of per- 

sonal tranaactiom and communications 
with a testator since deceased. Incom- 
petent, although the witness, a party 

in interest, toolL no part in them 

98 App. Dir. 866 

828 Downey i;. Owen. Ekiuity. Action to set 

aside transfers by an incompetent, and 
to determine the validity of his will 
admitted to probate in a foreign Juris- 
diction. Testimony as to personal 
transactions with decedent. Its allow- 
ance as against one party (with re- 
spect to whom it is objectionable, but 
who does not object thereto), wliere 
it affects the rights of another party. 
•Testimony of an attorney as to profes- 
sional transactions. A decision making 
it irrelcTant does not cure the error 
of its admission 88 App. Dlv. 411 

838 Roberts t*. Mack. Evidence. A grantor 

of real property is incompetent to tes- 
tify, as against the executrix and heirs 
of the grantee, in a creditor's action to 
set aside the deed as fraudulent as to 
creditors 9^ App. Div. 485 

828 Matter of Andrews. Administrator. 

Surcharging his accounts with UMuey 
loaned to him by intestate. Testimony 
by a party in interest as to a conver- 
sation between the administrator and . 
the intestate 97 App. Div. 428 

829 Hoffmann t*. Union Dime Savings Bank. 

Saving's bank deposit Withdrawal 
thereof by one acting under a power 
of attorney from tiie depositor after 
the latter' s death. Liability of the 
bank in an action to recover the deposit 
by the depositor* r aximdnistrator. Com- 
petency of the attorney who withdrew 
the money to testify in such action .... 

95 App. Div. 328 
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834 People ex rel. Mendelovich r. Abrahams. 

Bastardy proceedings. Proof necessary 
to t<u stain an order of filiation. A 
physician may testify to a statement 
by the mother as to the person respon- 
sible for her condition 96 App. Div. 27 

830 Willsen v. Metropolitan St. R. Co. Testi- 
mony given by a witness on a previous 
trial. Only such parts can be read as 
to which the adverse party had an 
opportunity to cross-examine the wit- 
ness 96 App. Div. 388 

834 Becker t*. Metropolitan Life Ins. Co. 

Evidence. Action on a life insurance 
policy. A physician's testimony as to 
whether and when he attended the in- 
sured, how long he was confined to his 
house, etc.. is competent. Comx)etency 
of a physician's certificate in the proofs 
of death 99 App. Div. 5 

834 Van Bergen r. Catholic Relief Ass'n. 

Testimony of a physician in an action 
on an insurance certificate, as to the 
age of a still-born child of the insured 
decedent. The burden of showing its 

incompetency rests on the plaintiff 

99 App. Div. 72 

835 Matter of King t*. Ashley. Communica- 

tion by a client, since deceased, to his 
attorney. Its disclosure by the attor- 
ney is only prohibited when it is con- 
fidential. Where it related to property 
interests, dietposed of by the client's 
will, it was held not to be confiden- 
tial 96 App. Div. 143 

870 Matter of Sands. Corporation. Exami- 
nation of a party before trial. Produc- 
tion of bool£s, how secured for use by 
a witness, and how secured for in- 
spection. Form and sufliciency of 
moving aflldavit 98 App. Div. 148 
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870, 872, 876 subd. 6 Matter of fifllett r. Young. E&aminatlon 

of a person befoi'e suit brought What 
the moving affidavits must show. It 
is not authorized for the putpose of 
ascertaining whether the applicant has 
a cause of action or to ascertain the 
principals for whom a person malting 
a contract acted 95 App. Div. 417 

872 subd. 7 Matter of Thompson. Production of the 

books of a corporation under this sec- 
tion. It is only to enable a witness to 
testify from them, not to obtain an in- 
spection of them. An inspection sliould 

be obtained under sections 80-3-800 

95 App. Div. 542 

872 subd. 7 Muldoon v. N. Y. C. & H. R R. R. Co. 

Deposition. An examination of a rail- 
road company as to the identity of, and 
the corporation operating a train by 
which the plaintiff*s intestate was 
killed, is proper. It is otherwise as to 

Its authority to operate cars 

98 App. Div. 169 

873 McCJormack t*. Coddington. Application 

to take testimony before trial. State- 
ment of intent to use it on the trial. 
Not granted in order to develop an 
adversarj^'s defense 98 App. Div. 13 

882 netzel f. Easterly (No. 1). What witness 

is an adverse party under this sec- 
tion 96 App. Div. 517 

911 Cudllp V. N. Y. Evening Journal Pub. Co. 

Evidence. Right to object to compe- 
tency of portions of a deposition.... 

180 N. Y. 85 

968 Stern v. Mayer. Bankruptcy. Action by 

a trustee to recover a money judgment 
because of an alleged preference given 
to the defendant by the bankrupt. It 
is triable before a jury. Where the 
transfer was by deed or bill of sale it 
is otherwise 99 App. Div. 427 
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983 Mendoza v. Rose. Betting autl gaming. 

The right of a loeier to recover, as for 
money had and received, money lost on 
a bet, is given by I. R. S., m. p. 662, 
sees. S and 9, still survives, and has 
not been affected by sec. 17 of the 

Percy-Gray Racing Law of 1S95 

44 Misc. 241 

983 Bell V. Polymero (No. 1). Venue. Orange 

county In the summons and New York 
county in the complaint What pro- 
ceedings on the part of the defendant 
in Orange county preclude his claiming 
that the venue was in New York 
county. Action to recover penalties for 
an authorized use and possession of 
milk cans 99 App. Div. 303 

9S4 Burke i;. Prankel. Change of venue. The 

affidavits as to residence must speak 
as of the date of the commencement 
of the action 97 App. Div. 19 

99% 993 Henderson v. Dougherty. £)zception to 

findings of fact unnecessary before the 
Appellate Division. Quaere as to the 
Oourt of Appeals. Action based on a 
failure to pay royalties under a pat- 
ent. It is an action at law 

95 App. Div. 346 

993 Matter of Snedeker. Finding of fact 

supplied on appeal by Appellate Divis- 
ion 95 App. Div. 149 

1010 Dobbs V. Brinkerhoff. Decision. A trai^ 

script from a stenographer's minutes, 
unsigned and undated, is not A Judg- 
ment entered thereon may be vacated 
on motion. Question of new trial rele- 
gated to Special Term 98 App. Div. 258 

1022 Electric Boat Oo. v. Howey. Submission 

of the case to the Court on a trial by 
Jury. A written decision must be filed. 
Clerk's minutes and an opinion will not 
take its place. A Judgment not entered 
on a decision will be reversed 

96 App. Div. 410 
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1225 BoUer r. Boiler. Divorce. Trial of issues 

before a Jury. Interlocutory Judnanneat 
on default after the case has been put 
on Special Term calendar. Notice must 
be givea of the application therefor^ 
A decision must be filed... 96 App. DiT. 163 

1268 Matter of David. Motion to cancel a 

jud«?ment against a bankrupt. When 
a statement in the bankruptcy sche^ 
dules, under the heading " residence," 
of the nan>e and address of the Judg- 
ment creditor's attorneys is 8ufl9icient 
Fraudulent conveyance executed by the 
bankrupt before, but not recorded until 
after, the entry of a Judgment against 
him. When the Judgment creditor does 
not attack the conveyances until after 
the bankru(>t's discharge he has no Men 

on the real estate 44 Misc. 516 

1279 et seq. Heasty r. Lambert. Submission of a con- 
troversy. Failure of a party to argue 
his side of the case. When the sub- 
mission will be dilsmiseed because 
thereof 98 App. Dlv. 177 

1811 Hyman t*. Segal. Municipal Court of the 

Oity of New York. Orders appealable. 
Levy on execution, how discharge<l 
pending defendant's appeal 44 Misc. 226 

1316 Spencer v. Huntington. Intermediate 

order. What order is reviewable on 

appeal from the final Judgment. . .' 

100 App. Dlv. 463 

1318 Wlngert r. Krakauer. Ai^eal. Judg- 
ment of reversal and order granting 
new trial. When time to appeal from 
latter does not begin to run until 
former has been entered 180 N. Y. 265 

1326, 1327 Jackson r. Lawyers' Surety Oo. Under- 
taking on appeal to the Court of Ap- 
peals. A Judigment on reversal "costs 
to abide the event," discharges all lia- 
bility thereunder 95 App. Dlv. 368 
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1391 Rosenstock v. City of New York. Plea<)- 

In^. Action to enforce a Judgment 
against wages. Failure of the con>- 
plaint to allege that no prior similar 
execution against the Judgment debtor 
is outstanding 97 App. Div. 337 

1391 Weisel r. Old Dominion Steamship Co. 

Action to compel payment under an 
execution by a third person of the 
amount of his indebtedness to the Judg- 
ment debtor. In what Court it may be 
brought. It is not an action to fore- 
close a lien ui>on a chattel. A lien 
defined 99 App. Div. 5^ 

1391 Neuman t*. Mortimer. Execution against 

wages. A Judgment on a Jud'gment is 
not for necessaries. Averment as to 
any other execution not returned. A 
Judgment in an action to sequestrate 
the Income of a trust fund is res adfu- 
dicata. Notice to the Judgment debtor. 

98 App. DiY. 64 

1391 Meyer r. Halberstadt. Eixecution. Re- 
troactive effect of the clause authoriz- 
ing a Judgrment creditor to reach his 
Judgment debtor*s wages 44 Misc. 4(M 

1499 Bergman r. Klein. Encroachment of the 

wall of a building on an adjoining dty 
lot. What case is not covered by this 
section reiiuiring that an action for its 
removal I)e brought within one year. 
Marketable title 97 App. Div. 15 

1525 Barson r. Mulligan. Ejectment Oocrts. 

Continuity of the original action not 
^ eflfected by a second new trial awarded 

under this section 44 Misc. 26 

1538 Palmer r. TerwilUger. Interlocutory 

Judigment of sale in partition, entered 
within three years of death of the de- 
ceased owner. It should direct a sale 
free from debts and that the proceeds 
l)e paid into Court 95 App. Div. 35 

1544, 1546 Fairweather r. Burling. Partition. 

Right of an infant who has raised an 
issue as to the plaintifTs ownership to 
a trial by Jury 98 App. Div. 267 
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1G69 Buffalo Structural Go. r. Dickinson. 

Trial. Misconduct of two Jurors in 
viewing premises to which the litiga- 
tion relates. It does not authorize the 
Court to direct that all the jurors view 
the premises. When a new trial should 
be granted ,^ . . .99 App. Diy. 965 

1660, 1662 Hadcock v. City of GloversvlUe. Action 

to abate a nuisance and for damages. 
The Court may award damages and 

refuse to direct its removal 

96 App. Div. 130 

1674 Shandley r. Levine. Lis pendens. Can- 

cellation. Validity of the cause of 
action not triable on the motion.... 

44 Misc. 23 

1675 Title Guarantee & T. Co. c. Am. P. & C. 

Co. Writ of assistance to put a pur- 
chaser under a mortgage foreclosiure 
in possession. The order directing its 
issue not reversed because the pur- 
chaser's remedy was by order under 
section 1675 95 App. Div. 192 

1709 Wright Steam Engine Works t?. New 

York Kerosene Oil Engine Co. Re- 
plevin. Interpleader of a third person 
claiminig the property 44 Misc. 580 

1768 Doeme r. Doeme. What facts establish 

that the wife, at the time she com- 
menced a divorce action, dwelt within 
the State of New York, as required by 
this section, cousldered. . .96 App. Div. 284 

1778 Tautphoous r. Harlwr & Suburban Ass'u. 

*' Evidence of debt for absolute pay- 
ment of money." A certificate of stock 
of building and savings association, 
with a guaranty of payment of the 
principal thereof, which must be re- 
formed as to its date, is not The re- 
tention of an answer waives the service 

of an order that the issue be tried 

96 App. Div. 23 
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1781, 1782 Miller t\ Qudncy. Appliea to foreign 

corporations 179 N. Y. 294 

17M Raymond r. Security Trust & Ins. Co. 

Corporation. Action by a judgment 
creditor, on behalf of a receiver ap- 
pointed In sequestration proceedings, 
to set aside an illegal transfer made by 
the corporation. Status and power of 
such a receiver. When a transfer is 
not a reinsurance and Is an Illegal act 
terminating the life of the corporation. 
Disposition of a trust fund of $100,000 
in bonds deposited with the State Su- 
perintendent of Insurance in accord- 
ance with law 44 Misc. 31 

1819 Ladies* I^nion Benevolent Soc. r. Van 

Natta. Costs. When a defendant 
executor who succeeds in an action at 
law Is entitled to them as a matter 
of right 96 App. Div. 99 

1836 Pauley r. MlUspaugh. Costs awarded 

against executors, where payment of 
a claim was unreasonably resisted, al- 
though there was not a failure to file 
a consent that the Surrogate deter- 
mine the claim. When costs may not 
be awarded for a failure to file the 
consenrt. Certificate In the conjunctive 
form 96 App. Div. 206 

1843 Hughes t*. Golden. Partition. Unsecured 

creditors, of the deceased owner of the 
fee, when protected in partition. 
Avoidance of multiplicity of actions. 
The creditors may reach personality 
which the administrator paid for the 
transfer tax on realty descending to 
the heirs 44 Misc. 128 

1871, 1873 Sherman r. Hayward. A wife's Inchoate 

right of dower. It cannot be reached 
In a judgment creditor's action. The 
right to dower after the husband's 
death and before admeasurement is a 
chose in action 96 App. Div. 254 
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1902 Crapo r. City of Syracuse. Statute gov- 

erning actions for ''personal injuries*' 
brought against municipalities having 
50,000 inhabitants or over. The word« 
"personal injuries" Include injuries 
which result In death. The words 
" after such cause of action shall have 
accrued" refer to the death. Statute 
of Limitations 98 App. Div. 376 

1903 Matter of Snedelier. Action by an ad- 

ministrator to recover for the death of 
his Intestate. Attorney's fees, etc., are 
chargeable against the recovery. Fee 
of |1,000 paid to a physician 

95 App. Div. 14:1 

1909 Waters r. Spencer. Action on a foreign 

judgment brought by an assignee. Ob- 
jection that the plaintiff has not legal 
capacity to sue, when waived. As- 
signee's right to sue in his own name. 
Precnimptlon as to foreign law. The 
lexi foxi governs the remedy and pro- 
cedure. Validity of a foreign judgment, 
lacking the Judge's signature. Dffect 
of an exemplified copy 44 Misc. 15 

1919 Lightboum r. Walsh. Socialistic Labor 

party. Action against its treasurer. 
Liability of the members thereof for 
wages dMe to a linotype operator em- 
ployed on the newspaper known as the 
Daily People 97 App. Div. 187 

1926 Brie R. R. Oo. v. City of Buffalo. Buffalo 

grade crossing. Taxpayer's action to 
restrain the conmiissioners from pro- 
ceeding with certain work; not sus- 
tained. Adequate remedy 

96 App. Div. 458 

2138 People ex rel. McGulre t?. Monroe. 

Certiorari, Allegations of the petition 
not denied in the return are admitted. . 

97 App. Div. 283 
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M71A 



2688 



2686 
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People ex rel. Campbell v. Partridge. 
Certiorari, Practice as to securing a 
return and as to what may be returned. 
A reference to take proof is improiier. 
When affidavits and additional proof 
may be received 99 App. Dlr. 410 

Matter of Maginn. Appointment of a 
committee of an incompetent. A mo- 
tion therefor not noticed for the first 
day of the term. Order to show cause 
granted. Returnable the next day. 
Recital therein, through inadtvertence, 
that the application was dismissed. 
Service of notice of the first applica- 
tion on the Incompetent. Service of 
the order to show cause on his attor- 
ney 100 App. Div. 280 

Matter of Gill. Delivery of the boolLS 
and papers of a public office. When 
an issue of fact raised in the proceed- 
ing requires that evidence be taken 
and that the issue be not determined 

on the petition and affidavits 

95 App. Div. 174 

Matter of Brearton. Proceeding under 
this section by one elected to an office, 
to obtain possession of its books and 
papers from the former incumbent 
holding over the term. Prima facie title 
in the person elected sufficient. When 
such title exists in one claiming as 
Olty and Common Counsel Clerk of the 
City of Troy. Definition of " viva voce " 
vote 44 Misc. 247 

Matter of Hopkins. An executor*8 
powers continue only where it is so 
ordered. Power to appoint a tem- 
ix)rary administrator 95 App. Div. 57 

Matter of Suedeker. Finding of fact 
supplied on appeal by the Appellate 
Division 95 App. Div. 149 

Matter of Hull. Surrogate's Court. 
Jurisdiction to determine the liability 
of a testatrix as administratrix of an 
eHtate 97 App. Div. 258 
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2068A Holland t'. Holland. Evidence of per- 

sonal transactions and communicationft 
with the testator. Incompetent, al- 
though the witness, a party In interest, 

took no part in them 98 App. Div. 366 

2663 Matter of Sanford. What renanciatioa 

of the right to letters of administra- 
tion may be retracted. Not if acted 

upon by others 100 App. Div. 479 

2697 Baldwin i*. Rice. Surrogate's Court. 

Power of, to issue letters upon the es- 
tate of a decedent whose will was 
proved in another State. Ancillary let- 
ters can issue only to, or with the con- 
sent of, the foreign executor 

100 App. Dir. 241 
2718 Honigbaum r. Jackson. Right to inter- 

vene. It does not exist in the case of 
a statutory reference of a disputed 
claim for money against an' estate. The 
equitable power to allow intervention 
does not exist In the case of a money 
demand where the intervenor Is not an 

infant 97 App. Div. 527 

2724 Matter of Campbell. This section does . 

not change the nature of a proceeding 
to obtain the statutory exemptions 
from that of a quasi-legal proceeding 
to an equitable proceeding governed by 
the ten years' Statute of L«lmitations. . . 

96 App. Div. 661 
2727 Matter of Meyer. Proceedings to compel 

an executor to account may be insti- 
tuted by the testator's children. When 
the Statute of Limitations begins to run 
in favor of the executor. . .98 App. Div. 7 
2732 Pomroy r. Hlncks. Will. Failure to dis- 
pose of remainder of trust fund 

180 N. Y. 73 
2732 subds. 3, 5, 10, 12 Matter of HaixUn. Distribution of an 

intestate's estate. The widow takes 
all in the absence of any descendant, 
parent, brother or sister, nephew or 
niece. Section 2732, Code of Civil Pro- 
cedure, as amended by chap. 319, Laws 
of 1898, construed 97 App. Div. 493 
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2732 Bubd«. 3 and 12 Matter of Hardin. Statute of Dlstrlbu- 

tlon. Code of Civil Procedure, section 
2732. Effect of subdiyislon 12 on sub- 
division 3 44 Misc. 441 

2747 Matter of Kinneally t*. People. Elscheat. 

To whom and how an Interested per- 
son may apply to have his rights 
ascertained. **The Surrogate" defined, 

98 App. Dlv. 192 

2793 subd. 6 Matter of Hatch. Sale of a decedent^s 

real property for the payment of 
debts. The expenses of adiministratlon 
must be paid therefrom... 97 App. Dlv. 496 

2869 subd. 3 People ex rel. Gegliardl t*. Miller. Jus- 
tice of the Peace in the city of Mount 
Vernon. Jurisdiction of, over an 
action in which a non-resident is a 
party 97 App. Dlv. 35 

2934 Raynes i'. Bloom. County Court of Kings 

county. Jurisdiction of an action to 
recover of a non-resident of the county 
a sum of money only, removed by the 
defendant to the County Court from a 
Municipal Court of the city of New 
Yorlt 44 Misc. 81 

2942 Paugh & Co. r. Ceremendo. Municipal 

Court of the city of New York. Time 
for ordering a bill of particulars not 

limited to tliat of Joining issue 

44 Misc. 246 

3066 subd. 2 Flewellin r. Lent. Landlord and ten- 
ant. Reversal of an order awarding 
possession to the tenant Adding by 
consent a direction for a new trial. 
Effect thereof on an appeal by the ten- 
ant. The costs are discretionary with 
the County Court 98 App. Dlv. 241 

3150 Dezur f. Provost. Justice of the Peace. 

He cannot transfer a case to another 
Justice upon his appointment to 
another office and before he has re- 
signed his position as Justice or ac- 
cepted the other office. Such a ti'ansfer 
must be made on notice... 99 App. Dlv, 14 
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8229 Ladies' Union Benevolent Soc. r. Van 

Natta. Costs. When a defendant 
executor wlio succeeds in an action at 
law is entitled to them as a matter of 

right 96 App. Div. 99 

3263 Hitching r. Brown. Extra allowance 

180 N. Y. 414 

3263 People r. Bootman. Action to recover 

penalties for violations of the Forest, 
Fish and Game Law. Extra allow- 
ance based upon amount of penalties 
recovered 96 App. Dlv. 469 

3268 subd. 8 Gibbons i*. Bush Co. (Ltd.). Security for 

costs. Laches in applying therefor. 
Right to such security where the 
plaintiff sues as a surviving partner 
and the application therefor is made 
after his release from imprisonment. . . 

98 App. Div. 263 

3296 N. Y. M. S. & L. As8*n 17. Westchester 

Fire Ins. Co. Referee. Stipulation as 
to compensation, when insufficient.... 

tS App. Dlv. 285 

3299 Kaut t*. Bergman. Fees of a referee ap- 
pointed to sell in a mortgage fore- 
closure action, where the property is 
bought in by the plaintiff. He is not 
entitled to fifty cents for receiving the 
Judgment of sale 97 App. Div. 118 

3368, 8361 New Union Telephone Co. t\ Marsh. 

Telephone company. Its right to use 
village streets for its poles and wires. 
It is subject to regulation by the local 
authorities. It may condemn an ease- 
ment, but not the fee. A prayer asking 
condemnation of the fee Is not fatal to 
the proceeding. Failure of the mninici- 
pality to fix the places for the poles 
and wires. The municipality Is not a 
necessary party to the condenuiation 
proceeding. Condition In the consent 
given by the municipality that it shall 
be void if the telephone exchange Is 

not completed In eighteen moatiis 

96 App. Div. 122 
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3865 Schenectady Ry. Co. v. Lyon-. Oon- 

demnation Law. When a proceeding 
thereunder beccmies a distinct i)roceed- 
ing as to each owner, Justifying a sep- 
arate Judgment as to each and to each 
successful owner. Cost as a matter of 
right 44 Misc. 275 

3412 Ryan v. Train. Action to foreclose a 

mechanic's lien. When a personal 
Judgment may be recovered' thereon... 

95 App. Div. 73 

3412 Koeppet t;. Mackbeth. The right to a 

personal Judgment where a lien is in- 
valid is a privilege and not compul- 
sory 97 App. Div. 299 
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ASHER GREEN, respondent, v. ANDREW J. DAVIES, 

et al., APPELLANTS. 

Supreme Court — ^Appellate Division — First Depart- 
ment — ^January, 1905. 

§ 484, Subdivisions 2 and 3. 

Conspiracy — Demurrer to Complaint Overruled — Averment 
of Overt Acts Does Not Constitute Separate Causes of 
Action. 

A complaint alleging that plaintiff has been damaged by the united 
action of all the defendants, in pursuance of an agreement be- 
tween them to accomplish an illegal purpose, which sets out 
overt acts committed pursuant thereto, consisting of slanderous 
words uttered by the defendants, an illegal arrest amounting in 
law to malicious persecution and an abuse of legal process, and 
in which damages are averred to have flowed from such con* 
spiracy, states but a single cause of action. 
(Decided January, 1905.) 

Appeal from an interlocutory judgment overruling a de- 
murrer to the complaint. 

S. Livingston Samuels for appellants. 

Laurence G. Goodhart for respondent. 

Hatch, J. — ^Upon a former appeal in this case where the 
complaint was challenged by demurrer, it was held that it 

1 
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constituted a single cause of action, '^and that is that the 
plaintiff has been damaged by the united action of all of the 
defendants in pursuance of an agreement between them to 
accomplish an illegal purpose" (Green v, Davies, 83 App. 
Div., 216). The complaint therein, after charging the con- 
spiracy and illegal combination, set out overt acts commit- 
ted pursuant thereto, consisting of slanderous words uttered 
and of libels published. The amended complaint has made 
no change in these averments. The only addition to the 
complaint is the averment of certain other overt acts done 
by the defendants, consisting of an illegal arrest, amounting 
in law to malicious prosecution, and also showing an abuse 
of legal process. Damages in a specific sum are averred to* 
have flowed therefrom. The separate demurrers are all 
based upon the same ground. In leg^l phraseology the 
ground is misjoinder of causes of action, slander and libel 
with malicious prosecution and abuse of process. The ar- 
gument proceeds upon the theory that these causes of action 
may not be joined. Such is undoubtedly true if they be 
treated as specific causes of action (De Wolfe v. Abraham, 
151 N. Y., 186). The claim is made that they must be so 
treated, and that such are the causes of action presented by 
this pleading. The question presented, therefore, is what is 
the cause of action for which plaintiff seeks to recover dam- 
ages. In Rourke v. Lake Drug G). (75 App. Div., 145) 
this specific question was presented. Therein the complaint 
averred the existence of a combination and conspiracy to 
injure. Then it proceeded to set forth the overt acts. They 
appeared, as averred, to consist of threats against the per- 
son, with intimidation, libels upon the plaintiff's business 
reputation, calculated to destroy the 'business; slanderous 
language affecting the plaintiffs' business character, inter- 
fering with the advertising of such business and prevent- 
ing the plaintiff from reaching customers in the ordinary 
way ; enticing away employees of plaintiff ; inducing a news- 
paper to commit a breach of contract with them ; reducing 
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the plaintiff's stock by purchase from those from whom the 
plaintiff obtained his supplies; spying upon the plaintiff's 
business and other matters. Among the grounds of de- 
murrer was that causes of action had been improperly 
united. In disposing of such question the court said : "There 
is but one cause of action alleged. The plaintiff's griev- 
ances seem to be in the injury of his business as druggist, 
caused by these defendants doing various acts in pursuit of 
a single purpose, to wit, the ruin of the business of the 
plaintiff." This case is, therefore, decisive of the denfend- 
ents' contention, and its rule was adopted by this court upon 
the prior appeal. It is quite easy in such an action to con- 
fuse terms. It is said that the action is an action for con- 
spiracy. Manifestly this is not so, although it has been de- 
nominated as such in the opinion of courts (Place v* Min- 
ster, 65 N. Y., 89). That case, while making use of this 
term, correctly describes what the action is: "The essence 
of a conspiracy, so far as it justifies a civil action for dam- 
ages, is the concert or combination to defraud or cause either 
injury to person or property, which actually results in dam- 
age to the person injured or defrauded." Judge Cooley, in 
his Law on Torts, very aptly describes it in these words: 
"It is seldom, if ever, however, that a case can occur in 
which a man may not have redress without counting on the 
joint wrong, for the injury accomplished by means of the 
conspiracy may be treated as a distinct wrong in itself, irre- 
spective of the steps that lead to it. The general rule is 
that a conspiracy cannot be made the subject of a civil action 
unless something is done which, without the conspiracy, 
would give a right of action. The damage is the gist of 
the action, not the conspiracy; and though the conspiracy 
may be said to be of itself a thing amiss, it must, neverthe- 
less, until something has been accomplished in pursuance 
of it, be looked upon as a mere unfulfilled intention of sev- 
eral to do mischief. When the mischief is accomplished, 
the conspiracy becomes important, as it affects the means or 
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measure of redress ; for the party wronged may look beyond 
the acttial participants in committing the injury, and join 
>vith them as defendants all who conspired to accomplish it. 
The significance of the conspiracy consists, therefore, in 
this: That it gives the person injured a remedy against par- 
ties not otherwise connected with the wron^. It is also sig- 
nificant as constituting matter of aggravation, and as such 
tending to increase the plaintiff's recovery" (Cooley on 
Torts^ 2d ed., pp. 143-144). To the same effect is Lubricat- 
ing Oil Co. V. Standard Oil Co. (42 Hun., 153). In the 
criminal law conspiracy is made a distinct offense (Penal 
Code, sec. 168), but unless the conspiracy be made to com- 
mit a felony upon the person of another, or to commit arson 
or burglary, the offense is not complete unless some act be 
done to affect the object thereof (id., sec. 171). An indict- 
ment for conspiracy, save in the excepted cases of the fel- 
onies mentioned, requires, in order to make it a good plead- 
ing, to aver the overt acts done pursuant to the conspiracy. 
The gravamen of the offense, however, is the conspiracy 
and not the overt acts (Peopk, &c., v. Sheldon, 139 N. Y., 
251 ; People, &c., v. Willis, 34 App. Div.,. 303, aff'd on ap- 
peal 158 N. Y., 392). The rule of pleading in an indict- 
ment requires that the combination should be charged, the 
overt acts committed pursuant thereto are to be stated and 
the whole of the allegations, both of combination and of 
overt acts, may be considered together in testing the suffi- 
ciency of the pleading. In a civil action to recover damages 
for injury done pursuant to an unlawful combination,, the 
rule is in most respects clearly analogous. A conspiracy to 
do an unlawful act or acts, which are not done, does not fur- 
nish the basis for a cause of action, and this for the reason 
that the party against whom the conspiracy is leveled can 
suffer no damage therefrom. It is the act or acts done pur- 
suant thereto which work the injury that makes the basis 
of the cause of action. Manifestly, therefore, it is entirely 
immaterial how or in what form the action of the conspira- 
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tors manifests itself if therefrom injury is inflicted and dam- 
ages are sustained. Nor can it in the slightest degree affect 
the cause of action whether there be a single act done pur- 
suant to the conspiracy or a thousand. The test is, no mat- 
ter what be the nature of the act, did damage and injury 
result to the party against whom the conspiracy was leveled ? 
It is evident that acts done pursuant to the conspiracy may 
run the whole gamut of actionable wrongs, but if they were 
done pursuant to the unlawful combination they may be 
averred and proved, not as separate causes of action^ but as 
means used to work injury and inflict damage. There may 
be absent an unlawful combination, yet a concern in illegal 
wrong makes such parties jointly liable for the trespass, and 
although they acted singly they may be proceeded against 
jointly (Stone v. Dickinson, 5 Allen, 29). The principle 
is alike in both cases. In each it is the single injury which 
is sustained by several acts, either of independent persons, 
or of a combination to do the acts. The gist of the mat- 
ter in each case comes to rest upon the injury sustained, 
and the cause of action is to redress the single wrong thus 
done. This complaint, therefore, states a single cause of 
action and not several. 

It should, therefore, be sustained as a good pleading. The 
interlocutory judgment overruling the demurrer should be 
affirmed, with costs, with leave to the defendants to with- 
draw demurrer and to answer upon the payment of costs 
in this court and in the court below. , 

Van Brunt, P.J. ; Patterson and Laughlin, JJ., 
concur. 

Ingraham, J. (dissenting) J — The plaintiff seeks to re- 
cover against these defendants the damages that he has sus- 
tained by reason of the defendants having unlawfully, 
wickedly and maliciously caused the plaintiff to be im- 
prisoned and deprived of his liberty upon a false charge^ and 
having maliciously, wickedly and unlawfully abused the 
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process of the Supreme Court of the State of New York in 
and for the County of Kings for that purpose and to op- 
press and injure the plaintiff and to restrain him of his lib- 
erty and to ruin the plaintiff in his good name and reputa- 
tion by reason and by means of false and malicious state- 
ments and of said false and malicious arrest and imprison- 
ment and prosecution of the plaintiff, and also the damage 
sustained by reason of certain slanderous statements made 
by the defendants Davies, Gorman, Green and Oppenheim. 
It is these wrongful acts of the defendants that the com- 
plaint alleges have caused the plaintiff damages for which 
he seeks to recover. The complaint alleges a conspiracy be- 
tween the defendants to injure the plaintiff and that these 
wrongful acts were done in pursuance of that combination, 
but as I read the complaint, the wrongs of which the plain- 
tiff complains and which have caused him the damage for 
which he seeks to recover are the malicious prosecution or 
false imprisonment and the various slanders set forth in 
the complaint The conspiracy of itself caused the plaintiff 
no damage and would not sustain an action for damages. 
No matter how much these defendants combined or con- 
spired to injure the plaintiff, so long as they did no act 
which injured him, no cause of action would lie, but the 
right to sue is based upon the wrongful acts and the action 
IS to recover damages caused by false imprisonment and 
malicious prosecution and by slanders. When the case was 
before this court on the former appeal (83 App. Div., 216) 
the only allegations in the complaint were those of false 
imprisonment or malicious prosecution and there was noth- 
ing then said that would justify the plaintiff in combining 
in one complaint a cause of action for malicious prosecu- 
tion or false imprisonment and for slander, and it is con- 
ceded in the prevailing opinion that if this action be treated 
as based upon false imprisonment or malicious prosecution 
and slander the complaint is demurrable (Wolfe v. Abra- 
ham, 151 N. Y., 186). The fact that a conspiracy is ma4e 
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a crime by the Penal Code does not, as I view it, give a 
cause of action for the conspiracy where no overt act is 
committed or where no wrongful act has followed the con- 
spiracy or combination. As I view it, it is the unlawful act 
that gives the cause of action and upon which the action is 
based, and as was said by Judge Cboley, cited in the pre- 
vailing opinion : "The damage is the gist of the action, not 
the conspiracy ; * * *. When the mischief is accomplished, 
the conspiracy is important, as it affects the means or meas- 
ures of redress, for the party wronged may look beyond the 
actual participants in committing the injury and join with 
them as defendants all who conspired to accomplish it. The 
significance of the conspiracy consists, therefore, in this: 
That it gives the person injured a remedy against parties not 
otherwise connected with the wrong." If in this complaint 
there were no allegations of conspiracy or combination, there 
would be alleged several good causes of action against the 
several defendants, but these causes of action should not be 
joined in the same complaint. The allegations of conspiracy 
or combination are sufficient to make all of the defendants 
liable for the unlawful acts of each in pursuance of the con- 
spiracy or combination, but I think the cause of action is 
based upon the wrongful act causing damage and not upon 
the conspiracy or combination, and we must determine 
whether the causes of action based upon the wrongful acts 
of the defendants may be united in the same complaint. It 
is quite clear that they cannot be. Section 484 of the Code 
of Civil Procedure expressly provides that it must appear 
upon the face of the complaint that all of the causes of 
action so united belong to one of the foregoing subdivisions 
of the section. Now, subdivision 3 is for a cause of action 
for libel or slander, and subdivision 2 is for a cause of action 
for personal injury, except slander, criminal conversation or 
seduction. An action for libel or slander, therefore, cannot 
be joined with a cause of action for false imprisonment or 
malicious prosecution. If this case should be brought on 
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for trial upon thi^ complaint and the plaintiff should fail 
to prove the combination of conspiracy, but should prove 
the wrongful acts done, the false imprisonment or malicious 
prosecution and the slanders uttered by the various defend- 
ants, he would still be entitled to have the question submit- 
ted to the jury and a separate verdict rendered against each 
of the defendants who had been guilty of the wrong. The 
complaint contains allegations sufficient to sustain these sep- 
arate and independent causes of action, and yet if the action 
is as claimed in the prevailing opinion, a single cause of 
action based upon the combination or conspiracy to injure 
the plaintiff's business, the plaintiff, upon failure to prove 
the conspiracy or combination, should be non-suited. 

I think that causes of action were improperly united and 
that the demurrer should have been sustained. 



IN THE MATTER OF SAMUEL M. COFFIN, AN 
ALLEGED INCOMPETENT PERSON. 

Supreme Court>— New York County — Special Term— -» 

Part I — ^June^ 1903. 

§ 2327. 
Incompetent, habitual drunkard^-^Notice of proceedings. 

In a case of this kind, where there is a dispute as to the habits and 
condition of the alleged drunkard, the safer course is that no- 
tice of institution of proceediings be served upon him in order 
that he may have an opportunity to be heard at every step^ 
{Decided June, 1903.) 

M. B, & A. M. Maclay {Charles I, McBurney, of cotm- 
sel), for motion. 

Blatchford & Sherman (Daniel S, Sherman, of counsel) 
opposed. 
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GiEGERiCH^ J. — This motion is made to vacate and set 
aside an order and commission to inquire into the condition 
of the applicant who is alleged to be incompetent, by reason 
of habitual drunkenness, to manage himself or his affairs. 
The motion is based upon the ground that the alleged in- 
competent was not served with nq^ice that a petition was 
to be presented for such order and commission. It is not 
claimed on either side that there is any statutory provision 
on the point; but the applicant's attorneys earnestly insist, 
among other things, that he is entitled to be heard upon 
the presentation of the petition and to advance reasons to the 
court why the question of his competency should be tried 
by a jury at a trial term of the coifrt instead of before com- 
missioners and a sheriff's jury, section 2327 of the Code of 
Civil Procedure permitting either method. In a case of ^his 
kind, where there is a dispute as to the habits and condition 
of the alleged drunkard, I think it decidedly the safer course 
that notice of the institution of the proceedings be served 
upon him in order that he may have an opportunity to be 
heard at every step. On behalf of the petitioner it is charged 
that the motion is made for delay simply. That objection 
seems to have little force. If an immediate conclusion is 
urgently necessary, no reason is apparent why the applica- 
tion should not be brought on by an order to show cause 
and be based upon the petition and affidavits already on file» 
Motion granted. No costs. One day's notice of settlement 
will be sufficient. 
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BENJAMIN L. M. BATES v. FREDERICK M. COL- 
brook and others. • 

Supreme Court — New York County — ^Special Term- 
Par^! — ^June, 1903. 

Rules 30 and jj. 

Practice upon appeal from the report of a referee appointed to "take 

proof and report," 
When a case and exception can be made. 
(Decided June, 1903) 1 

Motion by the defendants to allow them to make a case 
and exceptions and to a stay of proceedings. 

James A. Dunn (Frank E. Smith, of counsel), for motion. 

John Delahunty, opposed. 

Giegerich, J. — The Court of Appeals decided that the 
plaintiff was entitled to final judgment and that the dam- 
ages should be assessed. An order was entered in this court 
on the remittitur appointing a referee to assess the damages. 
The latter made his report assessing plaintiff's damages, and 
before the time to except thereto expired the defendants 
moved for leave to make and serve a case and exceptions 
and for a stay until the making and settlement of such case, 
and the making and decision of such motion to set aside said 
report. I think the defendants have mistalcen their remedy. 
As seen, the issues have already been decided by the Court 
of Appeals, and the reference was not to hear and determine 
the issues in the case, but "to take proof of the plaintiff's 
damages and report to this court in regard thereto with all 
convenient speed." In Bossout v. R,, W. & O. RR. (131 
N. Y., 37), the damages were assessed by a jury and the 
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defendant sought to have its determination reversed by the 
Court of Appeals. In dismissing the appeal the latter court 
isaid (page 41) : "There is no provision for making a case 
and exceptions or for a motion for a new trial on the judge's 
minutes." Since no case is to be made, the practice here is 
governed by Rule 30 of the General Rules of Practice, which 
provides as follows : "In references other than for the trial 
of the issues in an action, or for computing the amount due 
in foreclosure cases, the testimony of the witnesses shall be 
signed by them, and the report of the referee shall be filed 
with the testimony^ and a note of the day of the filing shall 
he entered by the clerk in the proper books, under the title 
of the cause or proceeding, and the said report shall become 
absolute, and stand as in all things confirmed, unless excep- 
tions thereto are filed and served within eight days after ser- 
vice of notice of the filing of the same. If exceptions are 
£Ied and served within such time, the same may be brought 
to a hearing at any Special Term thereafter, on the notice of 
any party interested therein." Therefore, if the defendants 
are dissatisfied with the report of the referee they must, 
within the time above specified, after the service on them 
of a notice of the filing of the report, file exceptions thereto, 
and upon the filing and service of such exceptions the plain- 
tiflf may bring them to a hearing at any Special Term on 
notice and move that the exceptions be overruled and the 
report confirmed. If such motion is granted, then the de- 
fendants may appeal from the order of confirmation, and 
only in that event may the appeal be brought on upon a case 
made and served, but not otherwise (Yaw v. Whitmore, 66 
App. Div., 317; Levine v. Lehigh Valley RR., 66 id., 410). 
The practice adopted in the two last cited cases, however, 
lias no application until such appeal from the order confirm- 
ing the report is taken. In both these cases the damages 
were assessed by a jury. Neither do I think that Rule 31 
of the General Rules of Practice nor the other cases cited 
by the defendants apply. The motion is therefore denied, 
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but in view of the apparent novelty of the question pre- 
sented, costs should not be imposed. The defendants should 
have an opportunity to file and serve exceptions to the 
referee's report, and the order to be entered hereon should 
contain a provision therefor. Settle order on notice. 



JOHN M. BOWERS and another v. HENRY M. DEN- 
ton and another. 

Supreme Court — New York County — Special Term — 

Part I — ^June, 1903. 

§ 452. 

Application by a person not a party to be brought in as a 
defendant — When allowed — When absolute. 

The right of a person to be brought in as a party defendant, wha 
has an interest in the subject matter, is absolute at the time of 
the filing of the lis pendens, but one who acquires a right sub* 
sequent thereto rests in the sound discretion of the Court. 
(Decided June, 1903.) 

Daniel Seymour, for motion. 
Thomas O'Callaghan, Jr., opposed. 

GiEGERiCH^ J. — This is an application made under sec- 
tion 452 of the Code of Civil Procedure by a person not a 
party to the action for leave to be brought in as a defendant. 
The action is to foreclose a mortgage, and had proceeded to 
a sale of the premises before the applicant, who is the judg- 
ment creditor upon a judgment obtained subsequent to the 
commencement of the action, took any steps to secure ad- 
mission as a party. Under this judgment the applicant is 
entitled to the surplus moneys which will be realized upon 
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the sale. It is alleged furthermore that the amount obtained 
3X the sale was inadequate, and that the purchase was made 
by a relative of the defendant Denton, the judgment debtor. 
It is further stated that this relative failed to complete his 
purchase, and that the plaintiff's attorney has improperly 
•allowed him various adjournments for closing the title, ex- 
tending over a period of several months. It has been held 
(Earle v. Hart, 29 Hun, 75) that the right of a person hav- 
ing an interest in the subject of an action at the time of the 
filing of the lis pendens to be admitted as a party under sec- 
tion 452 of th^ Code of Civil Procedure is absolute, while 
the right of one who acquired his interest subsequently to 
the filing of the lis pendens is not absolute; but depends 
upon the sound discretion of the court. Under all the cir- 
cumstances shown by the papers in this case, som^ of which 
it is unnecessary to recite here, I am of the opinion that the 
applicant should be permitted to dome in as a party in order 
to have a standing to make the desired motion to set aside 
the sale heretofore held and direct a resale. The motion for 
leave to be made a party defendant is therefore granted, but 
the motion to set aside the sale heretofore must, for the 
j)resent, be denied, in both cases without costs. 
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NEW YORK CONTRACTING & TRUCKING COM- 
PANY V. McDOUGALL HAWKES, AS COMMIS- 
SIONER OF DOCKS OF THE CITY OF NEW 
YORK, AND THE CITY OF NEW YORK. 

■ 

Supreme Courtv— New York County — Special Term — 

Part III — ^June, 1903. 

§964- 

Preference — When not granted. 

Where an issue of law remains undisposed of, a motion for a pref- 
erence for the trial of an issue of fact will not be granted. 
{Decided June, 1903.) 

George L. Rives, Corporation Counsel {Edward J, Mc- 
Ginn, Assistant Corporation Counsel, of counsel), for the 
motion. 

James H. Deering, for plaintiff, opposed. 

r 

Giegerich, J. — ^A motion is made by the defendants to 
prefer this cause, and it is stated to be impoftant for the 
interests of the city that a speedy trial be had. The sum- 
mons and complaint were served on December 24, 1902, and, 
thereafter, at least six several extensions of time within 
which to serve answers were obtained. On May 18, 1903, 
the answers were served with a notice of trial for the June 
term, and a further notice that a preference would be 
claimed and an application made to have the cause set down 
for trial on June 5. Meanwhile, and on May 29, 1903, the 
plaintiff demurred to a portion of the answer consisting of 
two separate defenses. Through an oversight the plaintiff's 
default was noted at the opening of the term, which, how- 
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ever, was subsequently opened upon the consent of the cor- 
poration counsel, and the motion has now come on upon its 
merits. In his brief opposing the motion, the plaintiff's 
attorney contends that the case was not properly at issue 
and is not properly on the calendar, and cannot be moved 
for a preference ; and that he is entitled to have the issue of 
law raised by his demurrer tried before the issues of fact 
are brought on. From the investigation I have been able 
to make in the pressure of Special Term and ih the absence 
of any supporting brief from the defendants' attorney, my 
conclusion is that the plaintiffs contention is correct. The 
principle which controls this case is stated in Ostrander v. 
G)nkey (20 Hun, 423), as follows: "It may be added that 
the Code contemplates a notice of trial after the issues in 
the case have, according to the rights of the parties under 
due practice, been settled" (see, also, Qifton v. Brown, 27 
Hun, 231 ; Romaine v. Bowdoin, 70 id., 366 ; Fisher v. Gunn, 
12 Misc., 207 ; Yates v. McAdam, 18 id., 295, and Coler v. 
Lamb, 19 App. Div., 236). Now section 964 of the Code of 
Qvil Procedure defines an issue of fact as follows: "An 
issue of law arises only upon a demurrer. An issue of fact 
arises' in either of the following cases. * * * 3. Upon a 
material allegation of new matter, contained in the answer, 
not requiring a reply, unless an issue of law is joined there- 
upon." As above shown, an issue of law has been joined 
on a portion of the new matter set up in the answer, and, 
therefore, as to such portion no issue of fact as yet has arisen 
and the case is not in condition to be noticed for trial. The 
motion to prefer must consequently be denied, with $10 
costs to the plaintiff to abide the event. 



16 CIVIL PRQCEDURE REPORTS. 

Rooenstock and Mayer, v. City of New York. 

MEYER ROSENSTOGK and DAVID MAYER, appel- 
lants, V. CITY OF NEW YORK, respondent. 

Supreme Court — ^Appellate Division — Second Judicial 

Department — ^January, 1905. 

§§ 1778, 1391. J804. 

Action to recover percentage of police officer's salary — Sec- 
tion 1 391, Code Civil Procedure, as amended by Chapter 
461, Laws ipoj, held not to apply to employees of Mun- 
icipal corporations. 

Upon the ground of public policy the law of this State is opposed 
to the subjection of the salaries of municipal officers and ser- 
vants to seizure by process issued against the municipality, and 
even to the operation of voluntary assignments by the officers 
and servants in anticipation of the rendition of services. 

The general word Corporation must be restricted to mean private 
or ordinary business corporations and not extended to embrace 
municipal corporations or bodies politic and corporate. 
(Decided January, 1905.) 

Appeal by the plaintiffs from a judgment of the Municipal 
Court of the City of New York sustaining a demurrer to 
the amended complaint 

Edward Lasansky and Joseph /. Corn, for the appel- 
lants. 

Edward H. Wilson, for the respondent. 

Hirschberg, P.J. — ^A demurrer to the original complaint 
was sustained by the Municipal Court of the City of New 
York on the ground that it did not state facts sufficient to 
constitute a cause of action, and that decision was affirmed 
on appeal (see Rosenstock v. City of New York, 97 App. 
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Div., 337). We then held that the complaint was defective 
in not alleging the non-existence of a prior unsatisfied and 
outstanding execution similar in character to that issued in 
behalf of the plaintiff. The complaint has been amended in 
the respect referred to, but the amended complaint has also 
been held bad on demurrer, and on this appeal we are re- 
quired to determine whether section 1391 of the Code of 
Civil Procedure under which the action is brought applies 
to an employee of a municipal corporation. 

The facts are fully set forth in the opinion of Mr. Justice 
Hooker on the first appeal. It is sufficienl for present pur- 
poses to say that the plaintiffs have recovered a judgment 
against one of the defendant's police officers for necessaries 
sold to him by them,, and that they seek in this action to 
recover a percentage of his salary as such police officer to 
be applied in the discharge of his indebtedness. 

The language of section 1391 of the Code of Civil Pro- 
cedure is somewhat peculiar. It provides first that on the 
return wholly or partly unsatisfied of an execution issued 
upon such a judgment as the plaintiffs have recovered the 
court on certain proof must grant an order that an execu- 
tion issue against the wages, debt, earnings, salary, income 
from trust funds or profits of the judgment debtor; and 
that "on presentation of such execution by the officer to 
. whom delivered for collection to the person or persons from 
whom such wages, debts, earnings, salary, income from trust 
funds or profits" are due and owing, the execution shall 
become a lien and a continuing levy upon such wages, earn- 
ings, debts, salary, income or profits to the extent therein 
stated." Nothing is said in that part of the section ex- 
pressly about any claim of the judgment debtor against a 
corporation. The section does, however, provide in the sec- 
ond place that "it shall be the duty of any person or cor- 
poration to whom said execution shall be presented, and 
who shall at such time be indebted to the judgment debtor 
named in such execution, or who shall become indebted to 
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such judgment debtor in the future," to pay over to the 
officer presenting the same the prescribed amount of the 
indebtedness. In the event of failure so to pay over, the 
person or corporation becomes liable to an action by the 
judgment creditor for a recovery of the money • 

The obvious effect of this section taken as a whole is to- 
create a lien by execution upon the claims of the judgment 
debtor against persons, and to include the indebtedness to- 
him of corporations ; but municipal corporations as such are 
not included in express terms. It has long been the law in 
this State that public policy is opposed to the subjection of 
the salaries of municipal officers and servants to seizure by 
process issued against the municipality, and even to the 
operation of voluntary assignments by the officers and ser- 
vants, in anticipation of the rendition of services (Bliss v. 
Lawrence, 58 N. Y., 44^ ; Bowery Nat. Bank v. Wilson, 122 
id., 478). It would seem to follow that the provisions of 
the section in question should not be applied to such cor- 
porations unless a clear intent to include them is to be fotmd 
in the language employed or is necessarily embraced within 
the scope of the remedial legislation. In Moran v. Long 
Island City (loi N. Y., 439), relied upon by the appellants, 
the question presented was somewhat different. In that case 
the action was brought pursuant to section 1778 of the Code 
of Civil Procedure, and the Court of Appeals held that th^ 
words "domestic corporation" were intended to include 
municipal corporations. Section 1778 is a part of article I 
of title II of chapter 15 of the Code of Civil Procedure, and 
' as section 1804 expressly exempts municipal corporations 
from the operation of articles second, third and fourth of 
that title, the court found (p. 440) that it was "plainly to 
be inferred fhat the provisions of article first of that title 
are intended to be applied." 

In Wallace v. Lawler (54 Ind., 501) the court was called 
upon to construe a provision of the Practice Act of the State 
of Indiana authorizing proceedings supplementary to execu- 
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tion against any "person" or "corporation" under which 
proceedings were instituted to reach the salary of a judg- 
ment debtor who was a county auditor; and it was held 
that the provision did not refer to municipal corporations or 
bodies politic and corporate^ but only to private or ordinary 
business corporations. The court, citing many (rases in 
other jurisdictions which were similarly decided upon 
grounds of public policy, said (page 506) : "These authori- 
ties mainly refer to municipal corporations, but we think the 
same principle applicable to a body politic and corporate, as 
a county, and even for stronger reasons. And the decisions 
are generally made upon statues authorizing corporations, in 
terms, to be garnisheed, yet the courts hold that the general 
word, corporation, must be restricted to mean private or 
ordinary business corporations, and not extended to embrace 
municipal corporations or bodies politic or corporate. The 
words used in the statute of this State are, and 'person' or 
'corporation,' in general terms." 

The precise question now under consideration was consid- 
ered by Mr. Justice Seabury at a Special Term of the City 
Court of New York in Emes v. Fowler (43 Misc., 603), and 
upon a review of numerous authorities the same result was 
reached and expressed in an elaborate and satisfactory 
opinion. 

It foUows that the judgment should be affirmed. 

All concur. 
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THE PEOPLE OF THE STATE OF NEW YORK 
EX ,REL.— FRANCIS FLYNN AS SHERIFF OF THE 
COUNTY OF ONTARIO v. PORTER F. LEECH 
AS CLERK OF THE COUNTY OF ONTARIO. 

Supreme Court — Ontario County — Special Term — 

April, 1904. 

§ 3307* Subdivision 4. 

Mandamus to compel clerk to pay sheriff a sheriff's calendar 

fee. 

The sheriff is entitled to receive from the county compensation for 
services which he renders for the county. 

All fees and perquisites, however, in civil causes and proceedings 
paid by private persons and corporations he is entitled to re- 
ceive and retain for his own use unaffected by provision for his 
salary. 
(Decided April 19, 1905.) 

Application by Francis Flynn, as sheriff of Ontario 
County, for an order directing that a writ of mandamus be 
issued directed to Porter F. Leech,, as Clerk of the County 
of Ontario, requiring him to pay over to said sheriff fifty 
cents for every cause for trial by jury placed on the calen- 
dar for a trial term of the Supreme Court held in and for 
the County of Ontario, at Canandaigua, N. Y., on February 
I, 1904, pursuant to the provisions of Sublivision 4 of Sec- 
tion 3307 of the Code of Civil Procedure. 

Ditmars & Teter, for relator. 

Arthur P. Rose, Esq,, for respondent. 

RoBSON, J. — No question is made by counsel for respond- 
ent as to whether this proceeding can be maintained to en- 
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force the rights which relator claims. The purpose of both 
parties is manifestly not so much to determine the question 
of the right of relator to the calendar fees already collected 
by the clerk for the February Trial Term of the Court, 
which is nominally the object of the proceeding, as to pro- 
cure an adjudication of the question whether the sheriff is 
entitled to insist upon the collection for his account by the 
clerk of the calendar fees provided by subdivision 4 of sec- 
tion 3307 of the Code of Civil Procedure for future terms. 
If therefore, under the law as it now stands it is the duty of 
the clerk to collect of litigants this calendar fee, both parties 
wish an adjudication for their future guidance rather than 
an expression of opinion as to whether this proceeding is the 
proper one or could be maintained if objection were made 
thereto. 

Subdivision 4 of section 3307 of the Code of Civil Pro- 
cedure provides that a sheriff is entitled, for notifying jurors 
to attend a Trial Term of a Court of Record, to "Fifty cents 
for each cause placed upon the calendar for trial by a jury, 
to be paid by the party first putting the cause on the calen- 
dar for that term. But the sheriff is not entitled to more 
action. The clerk shall not put a cause upon the calendar 
for trial by a jury until the fee specified in this subdivision 
is paid to him for the use of the sheriff. * * * The provis- 
than one dollar and fifty cents for calendar fees in one 
ions of this subdivision shall not be applicable to counties 
wherein the sheriff is a salaried officer." 

The decision of the question at issue between the parties 
rests, therefore, upon the determination whether the sheriff 
of Ontario County is a "salaried officer" within the mean- 
ing of that term as employed in the section just quoted. 

The statute changing the method of compensation of the 
sheriff of Ontario County (Chap. 380, Laws of 1902) pro- 
vides that "The sheriff * * * shall receive a compensation 
for all his services * * * and his duties appertaining therto 
which are now or may be by law made a county charge 
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upon the said county or any town therein an annual salary 
of $2,060; * * * he shall also be entitled to receive and 
retain to his own use his fees and perquisites in all civil cases 
and proceedings in which the same are to be paid by private 
persons or corporations other than the County of Ontario 
and shall perform the duties in connection therewith with- 
out expense to the County of Ontario." 

It would seem that a simple reading of the two statutes 
and a comparison of their provisions would furnish a sat- 
isfactory answer to the questions here to be determined. It 
is only for the services which the sheriff renders and the 
work, labor and duties appertaining thereto for which the 
county, or any town therein, may be charged, that the sheriff 
is entitled to receive as his compensation the salary of two 
thousand dollars. All fees and perquisites in civil cases and 
proceedings to be paid by private perscms and corporations 
he is entitled to receive and retain for his own use, un- 
affected by the provisions as to his salary. Can it be said 
that the office of sheriff is in any sense a salaried one so far 
as civil cases and proceedings in which private persons or 
corporations are parties are concerned? It seems that the 
reason of the change in the method of the compensation of 
the sheriff is clear; and that the salary provided was in- 
tended to take the place and be in lieu of only the fees which 
the sheriff would otherwise be entitled to collect of the 
county or town for his services and that it was the legisla- 
tive intention to leave his fees for services rendered to pri- 
vate litigants in civil cases unaffected by a new arrange- 
ment. 

Application for mandamus is therefore granted without 
costs under stipulation of attorneys. 
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SOPHIE FALLER v. JESSICA M. RANGER. 

Supreme Courts— New York County — Special Term- 
Part I — ^JULY, I90I4, 

§531. 
Bill of Particulars — Motion to compel acceptance of. 

Where the bill of particalars furnished is insufficient, the practice 
is to return the bill already furnished if defective, and demand 
that the previous order be complied with and a proper bill fur- 
nished or to demand a further bill 
(Decided July, 1904.) 

John Conville, for the motion. 

Tison, Goddard & Brewster^ opposed. 

Giegbrich, J. — ^The plaintiff having been directed by an 
order of court to furnish a bill of particulars, served one 
which plainly failed to comply with the terms of the order, 
whereupon the defendant returned the bill with a notice in- 
dorsed thereon that it was insufficient and irregular in not 
complying with the order and further specifying in what 
respects it failed to so comply. A motion is now made on 
behalf of the plaintiff to compel the acceptance of service of 
the bill, the ground taken being that the remedy of the de* 
fendant was not to return the bill, but to move for a further 
one. The only decision cited as authority on this proposi- 
tion is Barnes v. Henshaw (21 Wend., 426), which is a case 
very different from the present, because there the defendant 
waited until the trial and then attempted to raise objections 
to the sufficiency of the bill, the court saying (page 429) : 
'He was not to lay by in the way he had done, and then 
move to set aside the proceedings." It is obvious that this 
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case and the authorities therein cited dealt with the question 
of when the objection should be raised and not the manner 
in which it should be raised. This motion^ on the other 
hand, presents only the point of practice as to whether the 
insufficient bill must be accepted and the question of its in- 
sufficiency raised by a subsequent motion made on behalf 
of the aggrieved* party, or whether it may be rejected and 
the burden of making a motion to test its sufficiency cast 
upon the plaintiff. I can see no reason why the latter prac- 
tice, here followed by the defendant, should not be approved. 
The only authority I have been able to find closely upon the 
point is Ward v, Littlejohn (17 Civ. Pro. Rep., 178), de- 
cided at the General Term of the Second Department, in 
which it was stated that the defendant could take his choice 
and either return the bill furnished or demand a further bill, 
the court saying (page 180) : ''Neither was it necessary to 
make a new and specific demand for further particulars. It 
was enough to return the bill already furnished, if it was 
defective, and demand that the previous order should be 
complied with and a proper bill furnished, or to demand a 
further bill." The motion is, therefore, denied, with $10 
costs. 



AUGUST SCHRICK v. ANNIE DONOHUE, et al. 

Supreme Court — New York County — Special Term — 

Part I — ^July, 1904. 

Rule 64 — General Rules of Practice— Surplus proceedings 
— Claimants entitled to notice of application for reference 
— May be given nunc pro tunc. 

{Decided July, 1904.) 
The facts are sufficiently stated in the opinion. 

/. Wilson Bryant, Esq,, claimant in person. 
Peter Cook, Esq., for the plaintiff. 
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GiEGERiCH, J. — It appearing that, since the motion for a 
reference to ascertain and report as to who is entitled to the 
surplus moneys was made and granted, a new claim has 
been filed, the proposed order cannot be signed at present. 
Rule 64 provides that all who file a notice of claim previous 
to the entry of order of reference shall be entitled to notice 
of the application for the reference. It is obvious, however, 
that such notice may be given nunc pro tunc when, as here, 
the claim is filed intervening the application and the order. 
Upon proof of the giving of such notice and of notice of 
settlement of the order and in default of any objection from 
the new claimant I will sign the order submitted. 



JOHANNA GADSKI-TAUSCHER v. CLARENCE L. 

GRAFF. 

Supreme Court— New York County — Special Term — 

Part I — July, 1904. 

§§ 650, 709. 

Sheriffs poundage — An attachment when payable — attorney 

liable. 

Fees cannot be collected from the party against whom the attach* 
ment issued where it was subsequently vacated and annulled. 

When the attachment is vacated or discharged by order of the 
Court; and the service oi the sheriff has been fully performed 
and ended and the whole process has performed its office, the 
statute gives the right to poundage irrespective of other condi- 
tions, and then the jurisdiction of the Court attaches to require 
the party liable for poundage to pay the same to the sheriff. 

The sheriff has a right to look to the attorney as his immediate em- 
ployer for his poundage. 
{Decided July, 1904.) 

Motion made by the Sheriff of New York County for an 
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order to tax his poundage and directing the payment thereof 
by the defendant's attorney. 

James W. Gerard^ for the motion. 

Walter M. Rosebault, opposed. 

GiEGERiCH^ J. — ^This motion is made on the following 
state of facts : On March 4, 1904, the sheriff received a war- 
rant of attachment directing him to attach so much of the 
property of the plaintiff within this county as would satisfy 
the defendant's counterclaim of $2,650. On the same day 
the attachment was levied upon a debt or demand of $3,500 
then due to the plaintiff from Schulz & Ruckgaber, of this 
city, and the sheriff, on the 9th of March, 1904, received 
from that firm a certificate showing an indebtedness to the 
plaintiff by the firm of $3^500. Thereafter the plaintiff 
moved to vacate the attachment upon the ground that the 
papers upon which it was g^nted were insufficient in law, 
and such proceedings were had thereon; that on the 25th 
of April, 1904, an order was made and entered vacating said 
attachment upon that ground and the same was served on 
the sheriff on the ist day of June, and'the property attached 
was relea^d pursuant to its requirements. Thereupon the 
sheriff presented his bill for his fees and charges, amount- 
ing to $91.25, to the defendant's attorney, who obtained the 
warrant, but he has refused to pay the same and still re- 
fuses to do so, maintaining that he is not liable for the same 
and that there is no proof that any property was actually 
levied upon under the attachment. He does not, however, 
deny that the firm on whom the attachment was served gave 
the certificate required by section 650 of the Code of Civil 
Procedure, and thereafter they would have been estopped 
from denying that they held that sum for the plaintiff un- 
less excusable error was made in giving the certificate, which 
does not appear in this case. The poundage claimed by the 
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sheriflF of $91.25 is entirely correct under the rates fixed by 
chapter 418 of the Laws of 1892. Both by section 709 of the 
Code of Civil Procedure and chapter 418 of the Laws of 
1892, relating to the fees of the Sheriflf of New York 
County, this poundage is taxable and payable at this time 
and is to be collected either from the attached property, or 
that failing, from the person whose property is attached, or 
from the person at whose instance the process was issued by 
the sheriff. It has been repeatedly held that such fees can- 
not be collected from the party against whom the attachment 
issued where it was subsequently vacated and annulled 
(O'Brien v. Nat. Conduit & Cable Co.^ New York Law 
Journal, March, 23, 1904; Bowe v. U. S. Reflector Co., 36 
Him, 407; Lawlor v. Magnolia Metal Co., 2 App. Div., 
552). In Plummer v. Internat. Power Co. (88 App. Div., 
at page 455) the learned judge delivering the opinion of 
the court said: "When the attachment is vacated or dis- 
charged by order of the court, and the service of the sheriff 
has been fully performed and ended and the whole process 
has performed its office, the statute gives the right to pound- 
age, irrespective of other conditions, and then the jurisdic- 
tion of the court attaches to require the party liable for 
the poundage to pay the same to the sheriff." It is true that 
in Treadwell & Co. v. Mead Mfg. Co. (75 App. Div., 478) 
the Appellate Division held that there was no authority in 
the court, after the discharge of a levy under an attachment, 
to order either party to the action to pay the sheriff's pound- 
age, but that was decided in an action which had been set- 
tled between the parties and an order of disccHitinuance en- 
tered, and the only question presented on the appeal was 
whether, under such circumstances, authority existed to or- 
der the payment of the sheriff's poundage. As was pointed 
out by the Appellate Division of the Second Department in 
Esselsteyn r. Union Surety & Guaranty Co. (82 App. Div., 
474, 478) , that case did not relate to one where the attach- 
ment had been vacated, set aside or discharged by order of 
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the court, and affirmed an order taxing the sheriff's pound- 
age and requiring the defendant to pay it ; and this has been 
followed in this department by Mr. Justice Leventritt in 
McKenzie v. Industrial Federation of Am. (New York Law 
Journal, December 22, 1903). In Commercial Wood & Ce- 
ment Co. V. Northampton Portland Cement Co. the Sheriff 
of New York County made a motion to compel the plaintiff 
to pay his bill and the point was there taken that to compel 
the plaintiff on a motion under the statute under considera- 
tion to pay the sheriff's bill was depriving him of property 
without due process of law, but the justice granted the mo- 
tion without writing any opinion and ordered the plaintiff 
to pay the bill. From this there was an appeal to the Ap- 
pella^te Division of the First Department, but the court, on 
February 19, 1904, affirmed the order, without opinion (91 
App. Div., 614). See also Amato v. Jacobus (58 Fed. Rep.,. 
856). The only question remaining is whether the attorney 
issuing the process is liable for these fees. This was de- 
cided in the affirmative as early as Adams v. Hopkins (5 
Johns, 252, 253),. where the court said: 'T think also that 
the sheriff has a right to look to the attorney for his pound- 
age. He is his immediate employer. The attorney cannot 
be considered as acting in the character of a known agent,, 
so as to charge the sheriff with giving credit to the prin- 
cipal. The sheriff has no discretionary power left him, 
whether to perform the service or not. He is bound to 
execute every legal process delivered to him before he can 
demand his fees. All reasonable security ought, therefore,, 
to be extended to him to insure a compensation for his ser- 
vices. He cannot be presumed to be acquainted with the 
residence or responsibility of parties. Very different is the 
situation of the attorney. He is not bound to undertake any 
suit nor incur any responsibility without a reasonable in- 
demnity, if suspicious of his employer." This case has been 
frequently followed, and in Campbell v, Cothran (56 N. Y., 
279) was established as the law of this State on this ques- 
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tion, where the court said (page 280) : "This question 
(whether the sheriff could collect from the attorney) was 
decided by the Supreme Court in 1819 in the case of Adams 
7'. Hopkins (5 J. R., 252). * * * This decision -has been 
followed in subsequent cases (Ousterhout v. Day, 9 J. R., 
114; Trus. of Watertown v, Cowen, 5 Paige, 510; Camp v. 
Garr, 6 Wend., 535). * * * It may well be doubted 
whether the rule laid down in Adams v, Hopkins can be 
maintained upon principle, or is consistent with the general 
<:urrent of judicial authority elsewhere (Judson v. Gray, 11 
N. Y., 408). But it has been for more than sixty years the 
law of this State. No practical injustice results from en- 
forcing it, as attorneys act in view of the liability they incur 
in issuing executions, and it ought not now to be disturbed." 
The motion should, therefore, be granted and an order made 
taxing the sheriff's bill at $91.25, and directing the defend- 
ant's attorney to pay the same to the sheriff within such 
time as shall be specified in the order, which may be pre- 
sented on two day's notice. No costs. 



MUTUAL MILK & CREAM CO. v, DIETRICH 

TIETTEN. 

Supreme Court — New York County — Special Term — 

Part I — April, 1904. 

§§ 1022, 1023. 

Requests to find not now properly submitted. 
(Decided April, 1904.) 

Giegerich, J. — Decision settled and delivered to the 
clerk. Let an engrossed copy be made and presented for 
signature. The attorney for the defendant has submitted 
certain written requests for findings of fact and rulings 
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upon questions of law which he insists should be made. 
These have been presented under an erroneous theory that 
the practice relative to requests to find, as formerly estab- 
lished by section 1023 of the Code of Civil Procedure, was 
restored, when section 1022 was re-enacted in 1903, sub- 
stantially in its original form. It will be seen, however, 
upon examination, that section 1023 was repealed by chap- 
ter 688 of the Laws of 1894, and that it was not restored 
by the amendment of 1903 to section 1022,. which amend- 
ment only repealed the innovation introduced by the amend- 
ment of 1894, of allowing a decision to state "concisely the 
grounds upon which the issues have been decided," and 
practically restored that section to its original form. Sec- 
tion 1023 was not re-enacted nor restored, however, and 
there is now no requirement that the court note in the mar- 
gin of the requests or statement of propositions the manner 
in which they have been disposed of, and I can discover no 
exceptional features in this case which would render it use- 
ful to depart from the regular practice now prevailing. 



GEORGE E. SPENCER, appellant, v. ARABELLA D, 
HUNTINGTON et al., AS EXECUTRIX, &c., OF 
COLLIS P. HUNTINGTON, deceased, respondents. 

Supreme Court — ^Appellate Division — ^First Depart- 
ment — ^January, 1905. 

§ 1316. 

Appeal from orders made after rendering of referee's re- 
port — Suit upon contract executed under seal although 
seal was not essential to validity. 

Orders denjring motions made after the rendering of the report of 
a referee to hear and determine, to amend the complaint and to 
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recommit the report for further findings, are not intermediate 
orders within the meaning of Section 1316 of the Code, provid- 
ing for the review of an order on appeal from a final judgment. 
A review of such orders could be had only by a direct appeal 
from them. 
An instrument under seal may be enforced only by or against one 
whose name therein appears as a party to it Parol evidence can- 
not be received to show that a contract under seal was really 
made for the benefit or on behalf of some persons not mentioned 
in the instrument itself. These rules apply to instruments actu- 
ally under seal although the seal is not essential to validity; 
Blewitt V, Boorum (142 N. Y., 357) ; Bridger v. Goldsmith (143 
N. Y., 424) distinguished. 
(Decided January, 1905.) 

Hon. William N. Cohen, Referee. — On the 19th day 
of November, 1888, one McNulta entered into an agreement 
in writing and under seal with one Pardee, whereby Mc- 
Nulta, in consideration of the sum of $32^500, agreed to 
sell 800 shares of stock of the San Francisco, Clear Lake 
& Humboldt Railroad Company, and 2000 shares of stock 
of the Clear Lake Improvement Company. 

The .agreement acknowledged the receipt by McNulta of 
the sum of $14,100, and recited the sale and deliverer of 
the said shares to Pardee, who covenanted to pay the bal- 
ance of $18400 within thirty days, during which time Mc- 
Nulta was to discharge both companies of all debts and 
obligations. The time to clear the properties was extended 
in order to adjust a certain claim known as the Davis claim. 
When McNulta delivered the stipulation discharging the 
Davis claim, he demanded, not from Pardee, who was a 
party to the agreement, but from Huntington and Crocker, 
who were strangers to it, the said balance, which was re- 
fused. Thereupon McNulta commenced this action against 
Huntington and Crocker to recover the said balance. 

At the time of the commencement of the action the de- 
fendants were Collis P. Huntington and Charles F. Crocker. 
Thereafter Crocker died, and the plaintiff was permitted to 
proceed separately against Huntington. Still later Hunt- 
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ington died, and the action was continued against the pres- 
ent defendants as his executrix and executors. McNulta 
having also died during the pendency of the action, Laura 
McNulta was appointed "administratrix to collect" by the 
Probate Court of Cook County, III. , Subsequently she was 
authorized by the said court to assign this cause of action 
to the above named plaintiff. 

In the consideration of the case there is presented at the 
very outset the question as to the plaintiff's right to recover 
against a party who is nowhere mentioned in the written, 
sealed instrument. This plaintiff does not sue, as the com- 
plaint is drawn, in assumpsit. He alleges that a contract 
was made with* Huntington and Crocker, which contract 
was reduced to writing and signed and sealed by Pardee, 
acting as the agent of Huntington and Crocker ; that Pardee 
was an agent of said Huntington and Crocker, and that he 
subscribed said agreement as their agent, for them and in 
their behalf, with full power and authority so to do; and 
that said agreement was in fact the agreement of said Hunt- 
ington and Crocker. By express allegation he makes the 
written, sealed instrument part of the complaint. Under 
this state of facts, and under this form of pleading, it is the 
settled law of this State that the plaintiff could not main- 
tain this action against Huntington while living, or against 
his representatives after his death. The law upon this pre- 
cise question is clearly declared in the leading case of Briggs 
V, Partridge, 64 N. Y., 357; reaffirmed in Kiersted v. Or- 
ange & Alexandria R. Co., 69 N. Y., 343 ; Schaefer v. Hen- 
kel, 75 N. Y., 378; Henricus v. Englert, 137 N. Y., 488; 
Whitehouse v. Drisler, 37 App. Div., 525; Williams v. 
Magee, 76 App. Div., 512. That the precise point here in- 
volved was decided by these cases might be shown by ex- 
tracts from each of the opinions. It will be sufficient for 
our purpose, however, to quote the language of Earl, J., in 
Henricus v. Englert (supra) : "Where an instrument is un- 
der seal, no person can sue or be sued to enforce the cove- 
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nants therein contained except those who are named as 
parties to the instrument, and who signed and sealed the 
same." 

As this is the law, it was error to receive evidence of the 
facts tending to show that Huntington and Crocker were 
the actual principals. But such evidence was admitted, so 
that upon an appeal, if any be taken, all the facts might be 
before the appellate tribunals. The evidence so improperly 
admitted proved that the negotiations of purchase and sale 
of the shares of stock in the corporations mentioned were 
had by McNulta with Huntington and Crocker; that be- 
tween these three persons the terms of the contract as sub- 
sequently reduced to writing were agreed upon, and that 
after being written out, Pardee was named as the party of 
the second part to the agreement upon the suggestion of 
Huntington and Crocker; that Huntington and Crocker 
stated to McNulta that the name written in the contract 
made no difference as to their liability, and that Pardee was 
acting as their agent, and that the agreement was to all in- 
tents and purposes the agreement of Huntington and 
Crocker; and, furthermore, subsequent to the signing of 
the agreement and the payment of the fourteen thousand 
one hundred dbllars ($14,100), negotiations were had be- 
tween McNulta and Huntington as to the liens and claims 
upon the property, and that when the final breach came that 
breach was openly declared by Huntington. 

Plaintiff's counsel in a full and able brief argues that tfifi^ 
testimony was properly admitted. In support of his position 
he relies upon text books and upon precedents in other jur- 
isdictions (Hoffcut on Agency, sec. 188; Mechem on Law 
of Agency, sec. 702; Lancaster v. Knickerbocker Ice Co., 
153 Pa. St., 427 ; Stowell v. Eldred, 39 Wis., 614 ; Love v. 
S. N. L. W. & M. Co., 32 Cal., 639). The authors and cases 
cited bear out his contention, but they go further in nar- 
rowing the parol evidence rule or in overturning the sub- 
stantive law that such a claim is not tenable than do the 
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courts of this State. Within our own jurisdiction, it is 
true, there are authorities tending to modify the import 
of a seal (Brewitt v. Boorum, 142 N. Y., 357; Bridger v. 
Goldsmith, 143 N. Y., 424). But these cases are not de- 
cisive of the question here involved, and so far as that 
question is concerned are mere dicta. They do not pass 
upon the right of substituting for a party named in a 
sealed instrument another and different party who is men- 
tioned therein. They do minimize the import of a seal and 
regard it when attached to a contract that is valid without 
it as mere surplusage. It is also true that a seal is no 
longer in the law the fetish that it once was, but it still 
stands for something. By statute it is presiunptive evi- 
dence of a sufficient consideration which may be rebutted 
as if the instrument was not sealed ; its presence makes the 
document to which it is attached a specialty instead of a 
simple contract, and an action may be brought upon a sealed 
instrument within twenty years, fourteen years after the 
Statute of Limitations might be successfully invoked against 
the same contract unsealed. 

But conceding as we must that this contract is absolutely 
valid without a seal, and regarding the seal as of little 
moment, the plaintiff's position is not bettered. In Schaefer 
V, Henkel (supra) a lease was executed by one Brown, who 
was described in the written document as "agent," and his 
principals endeavored to maintain an action against the les* 
see named in the instrument, and the court there said : "It 
is therefore settled law that in order to take a case out of 
the general rule, where a contract is one which is valid 
without a seal and the seal is therefore of no account, it 
must appear that the contract was really made on behalf of 
the principal from the instrument and that the party derived 
benefits from and accepted and confirmed it by acts on his 
part." Judge Miller concludes his opinion with the state- 
ment that: "The principle has long been settled by au- 
thority that to render an instrument of this nature signed 
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by an agent in his own name binding on the principal, it 
must appear from the contract itself that it purports to be 
made by the t)rincipal before it can be considered as obliga- 
tory upon the principal." 

Proceeding further than a mere disregard of the seal, the 
plaintiff attempts to disregard the writing itself, except as 
evidence of a contract between McNulta on the one hand 
and Huntington and Crocker on the other. This, however, 
cannot be done under a complaint which pleads and rests 
upon the written contract itself. 

Going still further, the plaintiff seeks to maintain his ac- 
tion upon the theory of an estoppel, or what is practically 
the same thing, an implied obligation arising from the facts 
in the case. The difficulty here is that the facts necessary 
to invoke either doctrine cannot be established in this action, 
since the objections taken by the defendant to the introduc- 
tion of any evidence implicating Huntington and Crocker 
were well taken. 

A conclusion favorable to the defendants on the main 
question in this action having thus been reached, it is not 
strictly necessary to consider other objections that have been 
raised by the defendants. As, however, they have been 
persistently urged and fully considered, it may not be amiss 
to notice them briefly. 

The point is made that the plaintiff has not legal capacity 
to sue on the ground that the letters of administration to 
the plaintiff's assignor authorized the administratrix only to 
collect and secure the property of John McNulta "in this 
State" (Illinois), and that the situs of the present claim be- 
ing without the State of Illinois, she was given no power 
over it, and that, therefore, her assignee is without capacity 
to sue. The court which granted the letters of administra- 
tion expressly authorized the assignment of this cause of ac- 
tion to the plaintiff herein, and prima facie, therefore, by 
virtue of the direction of the court, the plaintiff has such 
capacity. Moreover, by the terms of the will of John Mc- 
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Nulta, his personal property passed to the plaintiff's as* 
signor, who consequently had authority to make the assign- 
ment independently of the authority conferred by the court 

It is also asserted by the defendants that the Davis claim 
was not discharged at the time of the commencement of this 
action. The facts are that a stipulation dismissing that ac- 
tion by the plaintiff's attorney was delivered prior to the 
time of the commencement of this action, and knowledge 
thereof brought home to Huntington. No formal order was 
entered thereon until after the commencement of this action. 
In my judgment there was a substantial performance pur- 
suant to the terms of the contract which provided that the 
balance of $18^400 should be withheld out of the purchase 
price until the final adjustment of said claim. 

On the hearing the defendants introduced in evidence the 
record of an action commenced by Go Look v. The San 
Francisco, Qear Lake & Humboldt Railroad Company and 
others, begun in the Superior Court of the City and County 
of San Francisco, State of California, August, 16, 1889. A 
summons and writ of attachment were issued in the action^ 
but the summons was never served on any of the defendants. 
Subsequently, on motion, on June 29, 1903, the action was 
dismissed. At the time the contract was signed no reference 
to the Go Look claim was made, nor was it known to exist 
by either of the parties hereto or by Huntington and Crock- 
er, so far as the proof shows. At the time the demand was 
made for the balance alleged by the complaint herein to be 
due no reference to the Go Look action was made. Under 
these circumstances, as well as under the Code of Civil Pro- 
cedure and the Statutes of California, there is no ground 
for holding that the Go Look action was an outstanding debt 
or obligation or a contested claim within the terms of the 
agreement. 

The complaint herein must be dismissed, with costs to the 
defendant. 

Dated, December 4, 1903. 
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Appeal from a judgment entered upon the report of a 
referee dismissing the complaint. 

Herbert Barry ^ for appellant. 

Maxwell Ezfarts, for respondents. 

McLaughlin, J. — This appeal is from a judgment en- 
tered on the report of a referee, to whom the issues were 
sent to hear and determine, dismissing the complaint, and 
from two orders, one of which denied a motion to amend 
the complaint and the other to send the report back to the 
referee for further findings. 

The facts are not complicated, and so far as material to 
the question presented are substantially as follows : In No- 
vember, 1888, one John McNulta, the original plaintiff in the 
action, entered into a contract under seal with one Pardee 
to sell and deliver to him eight hundred shares of the stock 
of the San Francisco, Clear Lake & Humboldt Railroad 
Company and two thousand shares of the Clear Lake Im- 
provement Company for the consideration of $32,500. At 
the time of the execution of the contract $14,100 was paid 
and the balance agreed to be paid within thirty days there- 
after, if certain claims which had been made against the 
railroad and improvement companies had been satisfied. All 
of the claims were not satisfied and discharged within the 
time specified in the contract, but they subsequently were, 
and Pardee having failed and neglected to pay the balance 
agreed, this action was brought against Collis P. Hunting- 
ton and Charles F. Crocker to recover such sum, the plaintiff 
alleging in his complaint that they were liable, inasmuch as 
it was understood and agreed at and immediately prior to 
the execution of the contract that Pardee acted simply as 
their agent. After the action had been commenced Crocker 
and Huntington died, but it was revived against Hunting- 
ton's executors and permitted to proceed against them alone. 
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McNulta also died, but an order was made permitting it to 
be continued in the name of the present plainti£E. During 
the course of the trial proof was offered tending to show 
that Pardee, in executing the contract, did, in fact, act for 
Crocker and Huntington, but the referee, as appears from 
his opinion, held that error was committed in this respect, 
and while he permitted it to remain in the record did not 
consider it in determining the rights of the parties. He 
held that the contract being under seal and Huntii^^on*s 
name not being referred to or mentioned therein, he or his 
representatives could not be compelled to respond in dam- 
ages for a breach, and he accordingly dismissed the com- 
plaint. After he had made a report to this effect the plaintiff 
moved to amend the complaint, which motion was denied, 
as was also a motion to recommit the report for further 
findings, both of which orders the plaintiff seeks to review 
on this appeal. 

The appeal, in so far as it is taken from these orders, is 
irregular and for that reason should be dismissed. They 
are not intermediate orders in the sense in which that term 
is used in section 1316 of the Code, which enables an order 
to be reviewed on appeal from a final judgment. An inter- 
mediate order is one made between the commencement and 
termination of the action. Both orders were made after the 
referee had made his report, and a review, therefore, could 
only be had by a direct appeal from them. The filing of 
the referee's report was the termination of the action, which 
finally and conclusively determined the rights of the parties 
and nothing thereafter remained except to enter and enforce 
the judgment. 

This brings us to a consideration of the main question, 
and that is whether the respondents as the representatives 
of Mr. Huntington can be held liable for the breach of a 
contract under seal when his name is not mentioned or re- 
ferred to therein. I am of the opinion that the conclusion 
reached by the referee was the proper one, and to hold 
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otherwise would be contrary to an unbroken line of deci- 
sions in this State. 

A case directly in point is Briggs et al. v. Partridge et al. 
(64 N. Y., 357). There the plaintiffs entered into an ex- 
ecutory contract under seal with one Hulburd for the pur- 
chase of land. The complaint alleged that in executing the 
contract Hulburd acted as the agent of the defendants. 
Plaintiffs* counsel, in opening the case at the trial, stated 
that the agreement on which the plaintiffs relied was in 
writing; that it was made by the plaintiffs as vendors and 
Hulburd as vendee ; that it did not show but that Hulburd 
was a principal party, inasmuch as it was signed and sealed 
by him individually; that the name of the defendants did 
not appear in the instrument, but that the plaintiffs would 
prove that Hulburd when he executed the contract was act- 
ing solely for and under the direction of Partridge, who 
paid or caused to be paid the first payment under the con- 
tract ; that Hulburd was the agent and trustee of Partridge 
in the transaction. The defendants moved to dismiss the 
complaint upon the opening, which motion was granted, 
and in reviewing the disposition thus made, the Court of 
Appeals, speaking through Judge Andrews, said : "We find 
no authority for the proposition that a contract under seal 
may be turned into the simple contract of a person not in 
any way appearing on its face to be a party to or interested 
in it, on proof de hors the instrument that the nominal party 
was acting as the agent of another, and especially in the 
absence of any proof that the alleged principal has received 
any benefit from it or has in any way ratified it ; and we do 
not feel at liberty to extend the doctrine applied to simple 
contracts executed by an agent for an unnamed principal so 
as to embrace this case. The general rule is declared by 
Shaw, ChJ., in Huntington v. Knox (7 Cush., 374) : 
'Where a contract is made by deed under seal on technical 
grounds, no one but a party to the deed is liable to be sued 
upon it, and, therefore, if made by an attorney or agent it 
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must be made in the name of the principal in order that he 
may be a party, because otherwise he is not bound by it.' " 

This case was cited with approval and followed in Kirsted 
et al. V. O. & A. RR. (69 N. Y., 343), Judge Andrews again 
saying : "The form of the lease made him the lessee and the 
covenant in a deed can only be enforced against a party who, 
upon the face of the instrument, is the covenantor, although 
it appears by extrinsic proof that he acted as the agent for 
another." 

In Schaefer et al. v, Henkel (75 N. Y., 378) the rule was 
again announced. There an action was brought upon a 
lease under seal executed by "J. Romaine Brown, agent," 
as lessor and by defendant as lessee. The action to recover 
the rent due was brought by the principal and not by the 
agent who signed the lease. Defendant had a judgment 
tipon the ground that plaintiffs were not parties to the lease 
and therefore could not sue upon its covenants. The judg- 
ment was affirmed, Judge Miller delivering the opinion, say- 
ing: *The plaintiffs were not parties to the lease upon 
which this action was brought. It was not signed by them. 
Their names did not appear in it and there was nothing in 
the lease to show that they had anything to do with or any 
interest in the demised premises, or the execution of the 
lease, or that it was executed in their behalf * * * The rule 
seems to be quite well established that in general an action 
upon a sealed instrument of this description must be brought 
by and in the name of a person who is a party to such in- 
strument and that a third person or a stranger to the in- 
strument cannot maintain an action upon the same. The 
<[uestion presented has been the subject of frequent consid- 
eration in the courts and I think it is established in this 
State that where it distinctly appears from the instrument 
executed that the seal affixed is the seal of the person sub- 
scribing who designates himself as agent and not the seal 
of the principal, that the former only is the real party who 
can maintain an action on the same. He alone enters into 
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the covenants and is liable for any failure to fulfill and he 
only can prosecute the other party * * ♦ The principle has 
long been settled by authority that to render an instrument 
of this nature signed by an agent in his own name binding 
on the principal^ it must appear from the contract itself that 
it purports to be made by the principal before it can be con- 
sidered as obligatory upon the principal." 

These cases were all referred to and cited with approval 
in Henricus z\ Englert (137 N. Y., 488), where Judge Earl, 
speaking for the entire court, said : "Where an instrument 
is under seal no person can sue or be sued to enforce the 
covenants therein contained except those who are named as 
parties to the instrument, and who signed and sealed the 
same." 

The rule laid down in the foregoing authorities has fre- 
quently and uniformly been applied by this court. Thus in 
Farrar v. Lee { 10 App. Div., 130) an action was brought 
upon a bond given to the plaintiff's assignor by one Tanner. 
The complaint alleged that Tanner made and delivered the 
bond "as and for the act of the defendant Homer Lee and for 
the latter's sole benefit," and that Tanner was wholly the 
agent of Lee, who received from Tanner for his own use 
the money received on the bond, and that the debt evidenced 
by the bond was the debt of Lee and not that of Tanner. 
The defendant demurred on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. 
The demurrer was overruled, but on appeal the judgment 
was reversed and the demurrer sustained, the court saying : 
"Whatever liability Tanner assumed it was measured by the 
instrument under seal, which he gave, and any preliminary 
contract was merged in that instrument, so that after the 
giving of that bond Whitehead had no right of action 
against Tanner, except such as was assured to him by the 
obligation which he had taken. Under those circumstances 
it is thoroughly settled in this State that he could not main- 
tain an action against anyone except the person who signed 
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and sealed it. As the bond was signed by Tanner in his 
own name and not as agent for Lee, it was not competent 
by parol evidence or in any way to transfer from Tanner 
to Lee the obligation which Tanner had assumed personally, 
upon the theory that he was acting as the agent for Lee. 
This rule is well settled by authority." 

Whitehouse v. Drisler (37 App. Div., 525) is also in 
point. There action was brought upon a contract under seal 
to recover commissions alleged to have been earned by the 
plaintiffs as brokers in selling certain real estate. At the 
trial plaintiffs were permitted to prove^ against defendant's 
objection, that when Whitehouse signed the contract he did 
so for a Mrs. Rae. On appeal this was held error and the 
judgment reversed, the court saying: "The contract was 
under seal. The name of Mrs. Rae did not appear in it 
There was nothing upon its face to show that she was in any 
way connected with it or interested in the subject-matter of 
it. It could not have been enforced against her by the de- 
fendants. The covenant to buy was the personal covenant 
of Whitehouse, and it could only have been enforced against 
him. The rule is too well settled to require the citation of 
authorities that a person is not obligated to perform cove- 
nants in a written instrument under seal, unless he be a 
party to it. It is equally as well settled that parol proof can- 
not be received for the purpose of showing that a contract 
under seal was really made for the benefit of or on behalf 
of some person not in any way appearing upon the face of 
or mentioned in the instrument." 

To the same effect is Williams v, Magee (76 App. Div., 
512). There, Miction was brought upon a contract under seal 
to which the plaintiff was not a party, he alleging that one 
of the parties to the contract acted as the agent of a partner- 
ship of which the plaintiff was the sole survivor. Defend- 
ant's demurrer to the complaint was sustained, and in affirm- 
ing the action of the court below this court said : "The right 
of plaintiff to maintain his cause of action as surviving part- 
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ner is, consequently, founded upon the assumption that he 
can show by extrinsic proof that Case was the agent of the 
copartnership. The law is apparently well settled in this 
State that only parties named in and who executed an in- 
strument under seal can enforce its covenants * * * The 
solemnity which for centuries has been attached to instru- 
ments under seal still remains anchored as something tangi- 
ble and of substance, although in this practical age we are 
apt to think it rests upon a fiction." 

It is not true as contended by the appellant, that this rule 
does not apply to contracts under seal, where a seal is not 
essential to the validity. This act was considered in some 
of the authorities cited, and especially in the Briggs case, 
where Judge Andrews, referring to it, said: "A seal has 
lost most of its former significance, but the distinction be- 
tween specialties and simple contracts is not obliterated. A 
seal is still evidence, though not conclusive^ of a considera- 
tion. The rule of limitation in respect to the two classes of 
obligations is not the same." 

Nor is it true, as also contended by the appellant, that this 
rule has been modified by the authorities cited by him. We 
have carefully examined them and it is sufficient to say that 
each is clearly distinguishable and inapplicable to the prin- 
ciple here involved. It would not be practicable nor would 
it serve a useful purpose to here indicate wherein each au- 
thority has no application and it is sufficient to refer to two 
cases perhaps the nearest in point, Blewitt z\ Boorum et al. 
(142 N. Y., 357) and Bridger v. Goldsmith (143 N. Y., 
424). In the Blewitt case all the court held was that it was 
competent for the defendants to prove, when action was 
brought upon a contract under seal (but not required to be 
so), that there was a parol agreement to the effect that the 
contract was not to take effect until the performance by 
plaintiff of a prescribed act. While in the Bridger case what 
the court held was that a party who had been defrauded by 
another was not precluded from maintaining an action to 
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recover damages for the fraud, simply because the contract 
— ^in the making of which the fraud was perpetrated — ^was 
under seal when a seal was not required to make it valid. 

It is not contended that any fraud was practiced upon 
McNulta in the execution of the contract itself. He first 
objected to having Pardee execute it in his individual capac- 
ity, but after negotiations with Crocker and Huntington 
finally consented to it. This, it would also seem, precluded 
him from thereafter asserting that it was not Pardee's con- 
tract, under the well recognized rule that all negotiations 
had at or prior to the execution of a contract are merged in 
it and proof cannot be given thereof for the purpose of 
modifying or changing its terms. 

It follows, therefore, that the appeal, in so far as the same 
is taken from the orders, should be dismissed and the 
judgment affirmed, with costs. 

Van Brunt, P.J.^ and Ingraham, J., concur. 

Laugiilin, J.-t-I concur in the result upon the opinion of 
the referee. 

Patterson, J., concurs in result. 
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§ 531. 

Libel — Plaintiff's motion for bill of particulars properly de- 
nied — Application did not relate to issuable facts but was 
merely for disclosure of evidence with names of witnesses. 
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The granting or withholding of a bill of particulars is within the 
discretion of the Court. 

Where there has been no abuse of this discretion, the Appellate 
Courts will not as a rule interfere. 4 

The only proper office of a bill of particulars is to give information 
of the specific proposition for which the pleader contends in re- 
spect to any material and issuable fact in the case, but not to 
disclose the evidence relied upon to establish any such prop- 
osition. 

Names and adresses are not issuable facts. 
(Decided February, 1905.) 

Appeal from an order of the Special Term denying plain- 
tiff's motion for a bill of particulars. 

George IV. McKenzie, for appellant. 

John J. Ktihn, for respondent. 

Woodward, J. — The plaintiff brings this action to recover 
damages alleged to have been sustained by reason of an 
alleged libel published by the defendant. The answer sets 
up as a plea in justification that the matter as published is 
true, and as a partial defense, and in mitigation of damages, 
sets out certain matters relating to the conduct of the plain- 
tiff as captain of police in the Coney Island Precinct, and 
then alleges that "said article published by this defendant 
was founded upon statements made by persons residents of 
said Coney Island, or having places of business in said 
Coney Island, to a reporter of this defendant, who believed 
them to be true." The plaintiff moved to strike out certain 
paragraphs of the answer, or^ if this was denied, to compel 
the .defendant to give a bill of particulars "as to the matters 
which he will offer in evidence in mitigation of damages, as 
well as in justification, set forth in paragraph 4, and also a 
bill of particulars as to the matters set forth in paragraph 3, 
and for such other and further relief as to the court may 
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seem just and proper." The motion was denied in full, and 
the plaintiff appeals to this court. 

It is not argued on this appeal that the court erred in re- 
fusing to strike out portions of the answer, but the appellant 
contends that he "is entitled to a bill of particulars which 
will contain the name and address of the reporter, and the 
names and addresses of the persons residents or having a 
place of business at Coney Island who made the statements 
to the reporter as alleged in the answer." We are of opinion 
that the authorities cited in support of this proposition do 
not go to the length suggested by the appellant. The grant- 
ing or withholding of a bill of particulars is within the dis- 
cretion of the court (sec. 531, Code of Civil Procedure), and 
where there has been no abuse of this discretion, the appel- 
late courts will not, as a rule, interfere (Spencer v. Fort 
Orange Paper Co., 74 App. Div., 74). Having this general 
rule in mind, we will examine the authorities cited by the 
appellant to learn if the court has, within well established 
rules, abused its discretion in the matter now before us. 

It was held by the Court of Common Pleas in the City of 
New York, in the case of Orvis v, Dana ( I Abb. N. C, 268), 
that the power to require particulars from a defendant in a 
libel suit setting up a justification ought not to be exercised, 
but this decision was criticised and overruled in Ball v. 
Evening Post Pub. Co. (38 Hun, 11, 15), where the better 
rule was asserted that "the only proper office of a bill of 
particulars is to give information of the specific proposition 
for which the pleader contends, in respect to any material 
and issuable fact in the case, but not to disclose the evi- 
dence relied upon to establish any such proposition." Qear- 
ly the names and addresses of the reporter and of the resi- 
dents of Coney Island who communicated information to 
such reporter are not issuable facts; they are simply the 
instrumentalities by which the defendant proposes to estab- 
lish facts in mitigation of damages, and we know of no 
authority which holds that it is the duty of a party to a 
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litigation to disclose to his adversary the names of the wit- 
nesses he will call in support of his allegations, unless this 
is an incident to the furnishing of information in reference 
to an issuable fact. 

Bell V. Heatherton (66 App. Div., 603), cited by the ap- 
pellant, was an action for libel, in which the plaintiff alleged 
that he had suffered $5,000 special damages by reason of 
"the refusal of divers persons, who had theretofore sold him 
goods on credit, to deal with him or deliver to him goods, 
including goods theretofore ordered, without payment of 
cash." It was held that "the bill of particulars of the special 
damages should have been confined to the names and ad- 
dresses of the persons, firms and corporations the loss of 
whose trade and business resulted in the damages." This 
was not for the purpose of disclosing the names of the wit- 
nesses, but to limit the issues to the particular firms and 
cori)orations pointed out by the plaintiff, and was necessary 
to a proper trial of the action, as an allegation of "divers 
persons" opened the door to all manner of evidence upon 
the trial, unless it was limited by an enumeration, which 
must have been entirely known to the plaintiff. 

Taylor v. Security Mutual Life Ins. Co. (73 App. Div., 
319) held that an insurance company might be compelled 
to g^ve a bill of particulars in reference to the matters which 
it alleged as defenses, and the court says (p. 323) : "Of 
course a bill of particulars may not be required for the pur- 
pose of disclosing the evidence or names of witnesses of an 
adversary ; but it will be required for the purpose of giving 
definite information as to a claim or proposition contended 
for by an adversary with respect to any material fact at 
issue, even though this may involve a disclosure of the 
names of individuals with whom it is claimed the ^trans- 
actions were had. * * * The office of a bill of particulars is 
to amplify a pleading and to inform a party with reasonable 
certainty of the nature of the claim made by his adversary, 
in order to prevent surprise and to enable him to intelligently 
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meet the issue upon the trial. * * * The name of a wit- 
ness, as such, may not be required to be disclosed; but 
the name of an individual with whom it is claimed that 
the transaction which is one of the issues in the case was 
had may, in a proper case, be required to be specified, even 
though it may be the intention of the opposite party to 
prove the fact by such individual as a witness." But in 
the case now before us the defendant's answer clearly sets 
forth the claim. It is that the article complained of was 
"founded upon statements made by persons residents of 
said Coney Island, or having places of business in said 
Coney Island, to a reporter of this defendant, who believed 
them to be true." This limits the defendant to calling its 
reporter and "persons residents of said Coney Island or 
having places of business in said Coney Island''; and we 
are of opinion that none of the ends of justice is to be 
subserved by compelling the defendant to furnish a list of 
its witnesses. 

Mason v, Clark (75 App. Div.,. 461) was an action for 
slander, and it was held that the court at Special Term was 
justified in ordering the plaintiff to furnish a bill of par- 
ticulars "specifying the name or names of the person or 
persons in whose presence he expects or intends to prove 
the defendant uttered the alleged slanderous words as set 
forth in the complaint therein." The answer denied that 
the defendant spoke the words complained of, and the 
affidavit of the defendant upon which the motion was 
granted alleges that he is ignorant of the name or names 
of the persons in whose presence the plaintiff expects or 
intends to prove that the defendant uttered the alleged 
slanderous words. The ' allegation of the complaint was 
quite general, alleging that the words were spoken in the 
presence of "divers persons," and the court directed that 
the order be modified "so that it could not be construed as 
justifying the court in rejecting the testimony if it ap- 
peared that others than those named by the plaintiff in the 
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bill of particulars were present at the time referred to in 
the bill of particulars." An essential element of slander 
is that the slanderous words should have been spoken in 
the presence of persons other than the plaintiff, for with- 
out this there could be no tendency to injure or disgrace 
the person of whom the words are spoken ( i8 Am. & Eng. 
Ency. of Law, 2d ed., 862; 9 Bacon's Abridgement, 32; 
13 Ency. of Pleading & Practice, 42, 43; Terwilliger v. 
Wands, 17 N. Y., 54, 59, and authorities there cited). It 
was proper, therefore, that the court should direct that the 
name or names of some of the persons in whose presence 
the words were uttered should be given, to the end that 
the defendant might be prepared to know in advance some- 
thing of the circumstances surrounding the alleged slander. 

Tallmadge v. Press Co. (28 N. Y. St. Rep., 396) does 
not discuss the question^ except to assert that "it is now 
well settled that a defendant may be compelled to furnish 
a bill of particulars of the matters set up for defense in a 
suit for libel," a proposition which is not disputed in a proper 
case, but we are clearly of opinion that the court at Special 
Term has not erred in its conclusion that this was not a 
proper case in which to grant this favor to the plaintiff. 

The defendant has pleaded a justification, setting forth 
that "the plaintiff omitted to perform his duties as a peace 
officer, or the duties specifically enjoined upon him by the 
statutes and the rules and regulations of the police de- 
partment and the ordinances of the City of New York; 
that plaintiff was dishonest and unworthy of confidence in 
his position as such police officer; that he was in league 
with and aided and abetted gamblers, knockout drops' men, 
poolroom keepers, thugs and crooks and other vile and 
vicious persons who ply their trade at said Coney Island^ 
and that he permitted such vile and vicious persons and 
criminals to exist and ply their trade for the purpose of 
blackmail or extortion and for his own personal benefit." 
The burden is upon the defendant to establish its defense 
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by showing the truth of its allegations, and if its charges 
are true, important considerations of public policy demand 
that the facts should be known. The plaintiff is not to dis- 
prove the charges, and it may not be presumed, for the 
purposes of this motion, that the defendant intends to 
establish its case by evidence of questionable witnesses, as 
the plaintiff suggests in support of this appeal. 

The order appealed from should be affirmed, with $io 
costs and disbursements. 

All concur. 



VIRGINIA C CONTE, an infant, by ELIZA MARTIN, 
her guardian, ad litem, respondent, v. jose conte, 
appellant. 

Supreme Court — ^Appellate Division — ^First Depart- 
ment — ^April, 1903. 

§§ 1742, 1743, 1744. 

Annulment of marriage — Plaintiff under the age of legal 
Consent — Wife entitled to maintain action under section 
^743 Code Civil Procedure, 

By the Revised Statutes (Ch. 24, Laws 1887) the Legislature brought 
the age of legal consent of females up to that at which by previous 
legislation a special privilege, right or cause of action had been 
conferred upon the wife with reference to annulling the mar- 
riage over and above that conferred upon the husband, and the 
necessity and usefulness of section 1742 thereupon terminated or 
became suspended. 
{Decided April, i903«) 

Appeal by defendant from an interlocutory judgment of 
the Special Term of the Supreme Court entered in the 
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clerk's office of the County of New York on the 8th day of 
November, 1902, annulling the marriage between the 
parties. 

A. H. Kaffenburg, for appellant. 

James A. Douglas y for respondent. 

Laughun, Jj — The parties were married in this State 
on the loth day of April, 1902. The age of legal consent 
at that time for both males and females was eighteen years 
(art. I, sec. 4, 'Domestic Relations Law, being chap. 272, 
Laws of 1896). The plaintiff was seventeen years of age 
at the time of the marriage, and she claims the right to 
have the marriage annulled by virtue of the provisions of 
section 1743 of the Code of Civil Procedure. She has made 
the necessary proof under that section,, if it be applicable, 
to sustain the judgment. 

The appellant contends that the only authority for an- 
nulling the marriage on the application of the wife on the 
gitound that she was under the age of legal consent is con- 
tained in section 1742 of the Code of Civil Procedure, and 
that section 1743 was only designated to apply and should 
be limited to an action brought by the husband or by the 
parent, guardian or next friend of either party. If this 
contention be tenable, then the Legislature has conferred 
greater rights upon the husband with reference to annulling 
the marriage for want of age of legal consent of either 
party than upon the wife. It was perhaps competent for 
the Legislature to so provide, but such a construction of 
the statute should be given with the greatest reluctance. By 
section 1743 it is expressly provided that the marriage may 
be annulled where either or both of the parties had not at- 
tained the age of legal consent, but it is provided in sec- 
tion 1744 that the marriage cannot be annulled where the 
parties freely cohabited as husband and wife for any length 
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of time after they attained the age of legal consent, and 
that the action cannot be maintained by a party who was of 
the age of legal consent. It thus appears that if the action 
is brought by a party who was under the age of legal con- 
sent the marriage may be annulled under section 1743, if 
the parties have not freely cohabited as husband and wife 
after attaining the age of consent, even though the marriage 
was contracted with the knowledge or consent of the parent 
or other person having the legal custody of the party under 
the age of legal consent, and was consummated and the 
parties lived together as husband and wife before attaining 
the age of consent. If the wife is to be limited to an action 
under section 1742, we find that she cannot have the mar- 
riage annulled if it took place with the consent of her father, 
mother, guardian or other person having the legal charge 
of her person, or if it was consummated. It is unreasonably 
to suppose that this was the intention of the Legislature, 
and a careful consideration of the provisions of these sec- 
tions and of the history of the legislation upon which they 
are based demonstrates that such was not its intention. At 
the outset it is to be observed that section 1743 does not in 
terms prescribe or specify the age of legal consent, while 
section 1742, instead of referring to the age of legal con- 
sent, prescribes the age of the female who may maintain 
the action. The age there given at present and at the time 
this marriage was solemnized is sixteen years, and if it were 
to be assumed that by that age the Legislature meant the 
age of legal consent, it would be necessary to read into 
the section by implication the provisions of the Domestic 
Relations Law fixing the age of legal consent at eighteen 
years, but even then we would have the absurd result and 
unjust discrimination against the wife already pointed out. 
It is also to be observed that a literal construction of sec- 
tion 1744 authorizes either party to bring the action under 
section 1743. An explanation of this apparent inconsistency 
between the two sections is readily found on tracing the 
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legislation on the subject. Section 1742, as originally en* 
acted, was a substantial re-enactment of chapter 257 of the 
Laws of 1 84 1, the only difference being the omission of an 
additional condition imposed, that the marriage was a crim- 
inal offense on the part of the husband. The Revised 
Statutes, as enacted in 1827, prescribed fourteen years for 
females and seventeen for males as the age of legal consent 
for contracting marriage (sec. 2, title i, chap. 8, Part II). 
This section was repealed by section 24 of chapter 320 of 
the Laws of 1830 and was not re-erftcted until 1887, when 
by chapter 24 of the laws of that year the age of legal con- 
sent of males was fixed at eighteen years and of females at 
sixteen years. In the time intervening between the repeal 
and the re-enactment of said section there was no statute 
in this State prescribing the age of legal consent, and the 
common-law rule of fourteen years for males and twelve 
years for females prevailed (Bennet z\ Smith, et al., 21 
Barb., 439; Moot v. Moot, 37 Hun, 288). Section 1743 
of the Code is a literal re-enactment, so far as here material, 
of section 20, title i,, chapter 8, Part II of the Revised 
Statutes as originally enacted, and section 1744 is a re-en- 
actment of section 21 thereof, with changes and 'alterations 
removing doubt that existed as to who might maintain the 
action and making the provisions definite and certain on that 
subject. At the time of the enactment of the Revised 
Statutes by which, as has been seen, it was first provided 
that the age of legal consent of females was fourteen years, 
the Legislature also made it a criminal offense for any per- 
son to take a female under the age of fourteen years from 
her father, mother, guardian, or other person having the 
legal charge of her person without their consent for the 
purpose of marriage (sec. 26, title 2, chap, i. Part IV; 2 
R. S., 664, sec. 26), and this provision remained after the 
repeal of the provision prescribing the age of legal consent, 
and it is the provision to which reference is made in chapter 
257 of the Laws of 1841, it being then a criminal offense 
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to take a girl under fourteen years of age for marriage 
without the consent of her legal custodian. It thus appears 
that at the time of the enactment of chapter 257 of the Laws 
of 1 84 1 a marriage could be annulled upon the ground that 
one or both of the parties had not attained the age of legal 
consent, which at that time was fourteen years for males 
and twelve for females. It is apparent, therefore, that by 
that enactment which gave the wife a cause of action for 
the annulment of the marriage, if it took place before she 
was fourteen years ot age, provided it was not consented 
to by her parents or other guardians, or consummated or 
ratified by mutual assent of the parties after she became 
fourteen years of age — the Legislature intended to and did 
confer upon her the right in those circumstances to have 
the marriage annulled, even though it was performed any 
time during the two years after she attained the age of 
legal consent. This was an additional right or privilege 
over that conferred upon the husband. 

When Part II of the Code of Civil Procedure was en- 
acted, as has been seen, the age of legal consent rested 
upon the common law and section 1743 authorizing the an- 
nulment of a marriage where one or both of the parties 
had not attained the age of legal consent, as originally en- 
acted, had reference to the common-law rule. Thus at that 
time in enacting section 1742 authorizing an annulment of 
the marriage at the suit of the wife, where she had not at- 
tained the age of fourteen years at the time of the marriage, 
the Legislature continued the additional privilege or right 
conferred upon the wife by the Act of 1841. Subsequently 
the Penal Code was adopted. Section 282 thereof was a 
substantial re-enactment of said section 26, Title II, chapter 
I, Part IV, Revised Statutes, except that the age under 
which the taking of a female in marriage without the con- 
sent of her parent or other legal custodian of her person, 
was changed from fourteen to sixteen years. This was 
amended, changing the age to eighteen years in 1895 (chap. 
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460, Laws of 1895). In 1887 section 1742 of the Code of 
Civil Procedure was amended, further enlarging the right 
or special privilege of the wife by authorizing the main- 
tenance of the action where she had not attained the age 
of sixteen years (chao. 22, Laws of 1887). Shortly after 
this, as has been seen, the Revised Statutes were amended 
by re-enacting the provision prescribing the age of legal 
consent as sixteen for females and eighteen for males (chap. 
24, Laws of 1887). By that enactment the Legislature 
brought the age of legal consent of females up to that at 
which by previous legislation a special privilege, right or 
cause of action had been conferred upon the wife with 
reference to annulling the marriage over and above that 
conferred upon the husband ; and the necessity and useful- 
ness of section 1742 thereupon terminated or became sus- 
pended. Since that time the right conferred by that sec- 
tion being less and more limited than the right conferred 
by section 1743, the former section became and has re- 
mained obsolete ; but this does not seem to have been 
brought to the attention of the Legislature and it has re- 
mained upon the statute books. 

It follows, therefore, that the judgment should be af- 
firmed, with costs. 

All concur. 

NOTE ON ACTION TO ANNUL A MARRIAGE — ALIMONY — 

COUNSEL FEES. 

When such an action is brought although the provisions 
of the Code of Civil Procedure relating thereto (sections 
1742-1755) arc silent, the court has power to grant ali- 
mony and counsel fees pendente lite (Higgins v. Sharp, 
164 N. Y., 4-8). 

RESIDENCE. 

The Supreme Court has jurisdiction of an action to an- 
nul a marriage contract in the State of New York irre- 
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spective of the residence of the parties (Becker v. Becker, 
58 App. Div., 374, 375, 376). 

SUM MONS — ^SERVICE — PUBLICATION. 

The summons may be served by publication (Becker r. 
Becker, 58 App. Div., 374). ^ 

AGE — BRIGHT TO BRING ACTION. 

The age limit has now been raised to eighteen years for 
females as well as males. But it must appear that after such 
age limit the plaintiff has not cohabited freely with the de- 
fendant (Silveira v, Silveira, 34 Misc., 267-269). 



THE PEOPLE OF THE STATE OF NEW YORK, re- 
spondent, V, THOMAS W. FITZGERALD, respond- 
ENT, AND APPLETON L. CLARK, appellant. 

Court of Appeals — ^January^ 1905- 

§ 1279. 

Appointment of Justice of Court of Special Sessions — Ex- 
piration of terms of officers of the City of Neiv York. 

In section 1401 of the Charter of the City of New 'York, which pro- 
vides that the mayor shall appoint five justices of the Court of 
Special Sessions to "hold office until the 31st day of December" 
of successive years, the word "until" is a word of inclusion and 
the incumbent holds until midnight of the 31st. 

Section 94 of the charter, which provides that the mayor shall hold 
office for the term of two years, commencing at noon on the 
first day of January after his election, is in conflict with article 
12, section 3, of the State constitution, which provides that 
the terms of elective city officers shall expire at the end of an 
odd number year. The term, therefore, of the outgoing mayor 
expires at midnight of the 31st, instead of at noon the follow- 
ing day. 
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The term of the incoming mayor begins when that of the outgoing 
mayor ends, as the Legislature will not be presumed to have 
intended an interregnum. 

A vacancy, therefore, in the office of a justice of the Court of Spe- 
cial Sessions, occurring from expiration of term, could not be 
fill<Hl by the outgoing mayor, inasmuch as the terms of both 
offices would, under the foregoing rules, expire at the same 
time. 
(Decided January, 1905.) 

Appeal from a judgment of the Appellate Division of 
the Supreme Court in the First Judicial Department, ren- 
dered upon the submission of a controvercy pursuant to 
section 1279 of the Code of Civil Procedure. 

The facts as agreed upon by the parties, are substantially 
as follows: In January, 1898, the respondent Fitzgerald 
was appointed Justice of the Court of Special Sessions for 
the Second Division of the City of New York, pursuant to 
section 1401 of the charter of that city, to hold office "until 
December 31, 1903." He qualified and held the office until 
the expiration of his term. 

On the 29th of December, 1903, Seth Low, who was then 
Mayor of the City of New York, appointed, so far as he 
had the power, the appellant Clark to said office "for the 
term of ten years, which ends on the 31st day of December, 
1913, to succeed Thomas W. Fitzgerald, whose term ex- 
pires December 31, 1903." 

On the first of January^ 1904, at about 10 o'clock in the 
forenoon, Mr. Low, claiming to still act as mayor, appointed, 
so far as he had the power, the same person to the same 
office "for the term of ten years, which ends on the 31st 
of December, 1913." Mr. Clark qualified under each ap- 
pointment on the day it was made. 

On the 24th of December, 1903, George B. McClellan, 
who had been elected mayor at the November election, took 
the oath of office and filed the official certificate thereof. 
During the afternoon of January i, 1904, Mayor McClellan 
appointed, provided there was then a vacancy, the respond- 
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ent Fitzgerald to the office in question **to succeed himself 
and until the 31st day of December, 19 13, to take effect 
immediately." Mr. Fitzgerald forthwith qualified in the 
usual way. Each appointee possessed the legal qualifica- 
tions to hold the office and each claims the right to hold it 
for the term of ten years. The People take no part in the 
controversy between the two claimants, but they ask that 
the question be determined and that the office be awarded 
to the person entitled thereto. The Appellate Division by 
a divided vote rendered judgment in favor of Mr. Fitz- 
geraldy whereupon Mr. Clark appealed to this court. 

/. Newton Fiero and William B. Hornblower, for appel- 
lant. 

John G. Milburn and James Burke, Jr., for respondents. 

Vann, J. — The decision of this controversy depends upon 
the meaning of the city charter, which contains some pro- 
visions inconsistent with each other, and one, as it is claimed, 
in conflict with the constitution itself. It is not surprising 
that confusion arose and that executive officers differed in 
the interpretation of their powers, for the charter shows 
some lack of attention to details, caused, as it is said, by 
combining many scattered statutes into one. We will call 
attention to the main provisions involved and for conven- 
ience will write in italics the words of special importance 
before we discuss the questions which arise. 

It was provided by the charter of 1897 that on or before 
the 20th of January, 1898, the mayor should **appoint five 
justices of the Court of Special Sessions, of the Second Di- 
vision * * * who shall hold office until the 31st day of 
December, 1899, i90i» i903» I905»^ 19^7 2i"d 1909, respec- 
tively, as designated by the mayor" (L. 1897, chap. 373, 
sec. 14D1). Although of no importance now, it may be ob- 
served that while five offices were created six expirations of 
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the terms thereof were to be arranged by the mayor, which, 
of course, is impossible. 

By the charter of 1901 the justices of said court were 
"continued in office until the expiration of the terms for 
which they have been appointed, and their successors shall 
be appointed by the mayor for the term of ten years" (L. 
1901, chap. 466, sec. 1405). 

The next section provides that "any vacancy in said of- 
fice shall ^be filled by the mayor of said city by appointment 
within thirty days after its occurrence. If such vacancy oc- 
cur otherwise than by expiration of a term the person ap- 
pointed to fiH such vacancy shall hold office for the unex- 
pired term of the justice whom he succeeds. If the vacancy 
occur by the expiration of a term, the person appointed to 
succeed the justice whose term has expired shall hold office 
for the term of ten years" (id., sec. 1406). 

By section 94 the mayor is made the chief executive offi- 
cer of the city, and it is provided that he "shall hold his 
office for the term of two years commencing at noon on the 
first day of January after his election." Other sections of 
the charter, which,, though not directly material, have some 
bearing, are cited without quoting therefrom (id., scqs. 97, 

1350, 1352, I357» i39i» 1392, 1424 and 1587). 

The constution provides that Vail elections of city officers 
* * * elected in any city * * * shall be held on the Tues- 
day succeeding the first Monday in November in an odd- 
numbered year, and the term of every officer shall expire at 
the end of an odd-numbered year" (Const., art. 12, sec. 3). 

The appellant claims that the office in question became 
vacant at midnight of December 30th, and that his appoint- 
ment on the 29th was valid, because Mayor Low was in 
office when it was made, as well as when the vacancy oc- 
curred. He further claims that if this position is wrong, 
still his appointment during the forenoon of January ist 
was valid, since, according to the statute^ Mayor McClellan 
did not become mayor until noon of that day, and hence 
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Mayor Lx>w was either actual mayor because his term had 
not expired, or acting mayor because he was holding over. 

The respondent claims that at the same instant of time, 
namely, at midnight of December 31, the vacancy occurred, 
Mayor Low's term expired and Mayor McClellan's term 
began. Both parties seem to concede, and such is the law, 
that an appointment to office in anticipation of a vacancy 
therein is good only in case the officer making the appoint- 
ment is still in office when the vacancy occurs. 

Three questions are thus presented for decision : First. 
When did the term of the respondent Fitzgerald end ? Sec- 
ond. When did the term of the outgoing mayor expire? 
Third. When did the term of the incoming mayor begin? 

I. The decision of the first question turns upon the mean- 
ing of the word "until'' as it is used in the section of the 
charter which provides that the original appointee shall hold 
office "until the 31st day of December" (sec. 1401). While 
"until," as an adverb of time, is usually a word of exclu- 
sion, it always includes the date which follows, when the 
connection and manifest intention so require. It is some- 
times used in the sense of "until and including," either with 
or without the added words. If it was not used with that 
meaning in the instance before us, probably, it is the first 
time in the history of the Legislature when it made a pub- 
lic office end on the last day but one of a year, so that one 
day only of the old year was included in the new term. 
What object could the Legislature have in thus violating its 
own custom? Why should it make this office an awkward 
exception to a convenient rule? Who ever heard of an 
official term of ten years commencing on the last day of a 
year, or even on the last day of a month ? 

The political and calendar years are the same and the 
first day of January is the commencement of both. To 
make the political year,, as to one office only, begin on the 
last day of the calendar year, with no apparent reason for 
it, would be strange and eccentric legislation, such as we 
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cannot assume was intended. If the Legislature wished to 
depart from its uniform custom and do something never 
done before we think it would have made its purpose plain 
and not left it open to question. **Untir' is an ambiguous 
word, because it sometimes has one meaning and sometimes 
another, even in the act before us (sec. 1352 and 1357). 
When used in relation to a favor it generally has an in- 
clusive meaning and prolongs the privilege. Thus, by- an 
extension of time of payment until a day named, the day is 
included. When used with reference to a penalty it has an 
exclusive meaning and shortens the suffering, for if a con- 
vict is sentenced to imprisonment Mniil a day named, the 
day is excluded. Sometimes the meaning depends upon 
usage or utility, as where the word is used in the light of a 
uniform custom, or a particular sense promotes convenience. 
A vacation until Easter and a hiring until the 4th of July 
are examples, for the former includes the day named while 
the latter does not. Still, even in these instances, which are 
mentioned simply for the purpose of illustration, the mean- 
ing might be changed by the context or by the apparent ob- 
ject of the instrument 

An ambiguity in a statute requires the construction of 
the courts to dissolve the doubt and settle the meaning. In 
the discharge of that duty they seek to discover the inten- 
tion of the Legislature by reading the entire statute in the 
light of surrounding circumstances and comparing it with 
other statutes relating to similar subjects and with the gen- 
eral course of legislation. If one construction would lead 
to an unreasonable result it is to be avoided if possible, for 
"a bad result suggests a wrong construction" (People ex 
rel. Beaman v, Feitner, 168 N. Y., 360^ 366). If another 
construction would lead to a reasonable result in harmony 
with legislative custom and history, as well as with the gen- 
eral purpose of the statute, it is to be adopted if the lan- 
guage used will permit. When these tests are applied to 
the case in hand the ambiguity disappears and "until" be- 
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comes a word of inclusion, as used in the provision before 
us. Accordingly, we hold that the term of Mr. Fitzgerald 
ended at midnight of December 31, 1903. 

2. The Legislature provided by section 94 of the charter 
that the mayor should hold his office for the term of two 
years "commencing at noon on the first day of January 
after his election." If the provision relating to the hour 
when the term begins is in conflict with the constitution, it 
is void ; otherwise it is the law which all must obey. 

The constitution provides that the term of every mayor, 
as well as of many other offi.cers, except in cities of the 
third class, **shall expire at the end of an odd-numbered 
year." As the year does not end on the ist of January at 
noon, but on the 31st of December at midnight, there is an 
apparent conflict between the statute and the fundamental 
law. It is our duty, however, to reconcile the conflict if it 
can be done by any fair and reasonable construction, so 
that the command of both constitution and statute may be 
obeyed. 

This constitutional provision is new and its main pur- 
pose is to take municipal elections out of the stress of poli- 
tics by requiring them to be held at a time when ordinarily 
there is no general election. Accordingly it was provided 
that elections to choose city officers should be held "on the 
Tuseday succeeding the first Monday of November in an 
odd-numbered year," while general elections to choose State 
officers are held on the corresponding day of an even-num- 
bered year (Const., art. 12, sec. 3). For convenience and 
uniformity it was thought best to make the term of office 
of all local officers who are elected on one day expire on 
one day instead of allowing them to be scattered along 
through different months of the year as had formerly been 
the case. The taste of localities in this resepct could no 
longer be consulted, as it had been when some cities held 
their charter elections in February and the officers chosen 
assumed their duties in March, while other cities elected in 
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the fall and the term began in the winter. As the time of 
election was made uniform the time of laying down and tak- 
ing up office was made uniform also. Even existing terms 
were shortened or lengthened as the case required in order 
to have absolute uniformity in this respect (Art. 12, sec. 
3). All the large cities were treated alike and the period 
between the election and the assumption of office was made 
the same throughout the State. While the Legislature can 
still fix the length of the term, the constitution has fixed 
the day of the year when all terms must end, although it 
does not require that they should all end the same year. 
Uniformity in this respect is part of the plan to divorce 
municipal and State elections. 

The claim is made that this is an incidental rather than 
a vital part of the plan, and should yield to the extent of 
part of a day, because fractions of a day are ignored and a 
day in law is regarded as but a point of time. We can 
give no heed to this argument. Legislators have no more 
power to deal with a short period of time after it has been 
taken away from them than with a long period. When the 
constitution says that a term of office shall end at midnight 
the Legislature cannot say it shall end at noon the next 
day. We think that part of the charter which provides that 
the term of the mayor shall commence at noon on the first 
day of January is in hopeless conflict with the requirement 
of the constitution that the term of said office shall expire 
at the end of the year. It follows that the term of the out- 
going mayor expired on the 31st of December, 1903, at 
midnight. 

3. The term of the incoming mayor necessarily began 
when that of the outgoing mayor ended. There was no 
period of time, however short, when there was no mayor, 
and hence there was no holding over. The constitution, in 
bounding the end of the old term, by necessary implication 
fixed the beginning of the new one. The length of the 
term is not determined by the constitution, for it may be 
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one year or ten, in the discretion of the Legislature. They 
day, hour and minute when the term must begin, however, 
are fixed by the constitution beyond the power of change 
by the Legislature. Whether the term is two years, as at 
present, or four years, as it was but recently, it must "ex- 
pire at the end of an odd-numbered year," and hence, as an 
interregnum could not have been intended, the new term 
must begin at the commencement of an even-numbered 
year. By fixing with exactness the end of one term the 
constitution marked out the beginning of the next. It does 
not fix the beginning and the end of the same term, but it 
fixes the end of one term and the beginning of the next, 
leaving the length of both to be fixed by the Legislature. 

When, therefore, official power left Mayor Low at mid- 
night, eo instanti it entered Mayor McClellan. The pomp 
and circumstance of a public inauguration is unnecessary 
tQ pass title from the retiring to the incoming mayor. That 
m^y be an appropriate method of marking the acceptance 
of a great office, but it is not essential to the transmission 
of the right to discharge the duties thereof. The power 
passed by the operation of law through the election by the 
people, the expiration of the preceding term and the taking- 
in advance of the oath of office. We think that the term 
of the incoming mayor commenced on the fir^ day of Jan- 
uary, 1904, at the instant when the old year ended and the- 
new began. 

We are thus led to the conclusion that both appointments 
by Mayor Low were invalid, because when the first was 
made there was no vacancy, and when the second was made 
he was no longer mayor. It follows that the appointment 
by Mayor McClellan was valid and that the respondent 
Fitzgerald is entitled to the office. 

The judgment appealed from should be affirmed, with 
costs. 

CuLLEN, Ch. J. — I concur with Judge Vann in his dis- 
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cussion of the first two questions presented by this appeal. 
I differ from him, however, as to the third question. 

The power of the Legislature over the official term of 
municipal officers is plenary, except as limited by the con- 
stitution. The constitution provides that as to such offi- 
cers in certain cities their official term must end with the 
close of odd-numbered years. But there is no direction as 
to what time such official term shall begin. Probably if the 
Legislature had been aware that its direction that the term 
of the Mayor of the City of New York should continue to 
12 o'clock noon on the ist day of January in an even-num- 
bered year was unconstitutional and invalid, it would have 
enacted that the term of the incoming mayor should com- 
mence at 12 midnight on the 31st of December previous. 
But the courts have no power to supply such a defect in 
legislation. It does not, however, at all follow that the 
outgoing mayor continued in office as a holdover until his 
succesor*s term began. The constitutional power conferred 
on the Legislature to provide for filling vacancies in office 
applies only where office is vacant by some casualty such 
as the failure of the new officer to qualify, his death or res- 
ignation. It has no application whatever when the office is. 
vacant simply because the Legislature has so regulated offi- 
cial terms that it cannot be filled by the electors or the 
proper appointing power. Any other rule would enable the- 
Legislature to set at naught the mandates of the constitu- 
tion and — ^while it is settled law that it cannot extend the- 
term of an elected local officer — enable it by deferring the 
election or qualification of a successor to practically extend! 
such term by authorizing him to continue in office as a hold^ 
over. 

This doctrine was held in the case of People ex rel. Bur- 
ger r. Blair (21 App. Div., 213; affirmed by this court on 
opinion below, 154 N. Y., 734). 

It follows that though there was a hiatus between the ex- 
piration of the term of the old mayor and the beginning of. 
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that of the new, the old mayor had no power during that 
period to discharge the duties of the office, and his appoint- 
ment of defendant as justice of Special Sessions was void. 

Gray^ O'Brien, Bartlett and Werner, JJ., concur with 
Vann, J.; CuLLEN, Pi.J., concurs in memorandum; 
Haight, J., absent. 

Judgment affirmed. 



MARY HAGEMEYER et al., as executors, etc., v. 

JAMES M. SAULPAUGH. 

Supreme Court — ^Appellate Division* — First Depart- 
ment — November, 1904. 

§§ 1279, 1280, 1281. 

Power of sale in aid of execution of void trusts held invalid 
— Trusts void because their duration is made dependent 
not upon lives but upon a term of years. 

m 

A trust depending for its vesting upon a term of years offends the 

statute of perpetuities. 
A valid power of sale will not cure invalid provisions of a will. 

(Decided November, 1904.) 

• 

Submission of a controversy upon an agreed statement 
of facts pursuant to the provisions of sections 1279, ^^^ 
and 1 281 of the Code of Civil Procedure. 

This controversy arises out of a contract for the sale of 
certain real estate situate on the south side of East Eleventh 
Street, in the Borough of Manhattan, City of New York. 
Plaintiffs, as surviving executors of the will of George 
Hagemeyer, deceased, entered into a contract with the de- 
fendant to sell and convey the said premises in fee simple 
absolute. At the time set for closing the contract both 
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parties made tenders — the defendant of the purchase price 
and the plaintiffs of a deed. The defendant refused to ac- 
cept title tendered by the deed upon the ground that un- 
der the provisions of the will of George Hagemeyer, de- 
ceased, a valid power of sale did jiot exist investing the 
plaintiffs with power to execute a deed which would vest 
title to the premises in defendent in fee simple absolute. 
The particular grounds of the objection were tliat the pow- 
er of sale contained in the will was an incident of the trust 
for the purpose of carrying the same into effect and mak- 
ing distribution of the estate; that the trust provisions of 
the will were void as offending against the statute of per- 
petuities. The questions thus raised, therefore, require a 
construction of the will. George Hagemeyer died on June 
14, 1892, leaving him surviving Mary Hagemeyer, his 
widow, and the following named children : George and Cas- 
per Hagemeyer, Lizzie Walter (married), Martha J. Hage- 
meyer, who subsequently married on the 8th day of No- 
vember, 1899. These children were all of full age at the 
time of the testator's death. His infant children were Mary, 
Emma and Eva Hagemeyer, respectively of the age of 20, 
16 and 13 years. Eva became 21 years of age on the 20th 
day of November, 1900. All of these children and the widow 
are now living. Emma Hagemeyer was married on Jan- 
uary 29, 1902. The total value of the estate at the time of 
testator's death was $357,299.50, $278,000 of which was 
real estate. After providing for the payment of his debts 
and making a specific devise of a house and lot in the City 
of Brooklyn to his wife and bequeathing to her certain 
household furniture, horses and carriages and making a 
specific bequest of $500 to a niece, the will in the fourth 
paragraph provided as follows : 

"Fourth. All the rest, residue and remainder of my es- 
tate, both real and personal, I give, devise and bequeath 
unto my executors hereinafter appointed and the survivors 
of them, in trust, nevertheless, for the following uses and 
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purposes, that is to say : They shall allow the share of the 
capital stock of the firm of George Hagemeyer and Sons, 
which shall belong to me at the time of my decease, to re- 
main in the business until my youngest daughter, Eva, shall 
attain the age of 21 y^rs, upon the following terms and 
conditions: my two sons, George and Caspar, shall con- 
tinue to conduct the business on behalf of themselves and 
of my estate, devoting their entire time thereto, and shall 
each receive out of the business a yearly salary of $1,500 
therefor, in addition to their share of the profits, which 
shall be proportionate to their shares of the capital stock. 
The business shall be continued to be carried on at the same 
place as at present upon ground belonging to me, and 
shall pay to my estate the same rent which the business now 
pays, in addition to the taxes, water rents and assessments 
coming upon the property, as now paid by the said firm 
of George Hagemeyer and Sons. 

"My executors (exclusive of my said two sons) shall not 
be compelled to devote any more time to the said business 
than shall be necessary to enable them to understand at all 
times its condition and the methods of its management, 
which they shall have the same right to do as if they were 
copartners in such business. And if the net profits of such 
business shall not in any three consecutive years aggregate 
more than fifteen per cent, of the capital stock invested, the 
part of the capital stock belonging to my estate, with the 
share of the profits to which the estate shall be entitled, 
shall be withdrawn from the business. The same may also 
be at any time withdrawn by my executors (other than my 
said two sons) in case the business shall not be conducted 
in a manner satisfactory to such other executors. 

"All other personal estate in the hands of my executors 
shall be securely invested by my said executors, preferably 
upon bond and mortgage on improved real estate of ample 
value, or in good railroad bonds, whose market value shall 
not be less than par. 
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"And my remaining real estate in their hands, in trust as 
aforesaid, shall be rented by my executors for the best rent 
they can obtain, and out of such rents they shall pay all 
taxes, water rents and assessments coming thereon, and 
keep the "buildings thereon in good order and repair and 
property insured against loss or damage by fire. 

"And out of the income of such trust estate, real and 
personal, my executors shall first pay to my said wife, 
Mary Hagemeyer, the sum of $7,000 yearly and every 
year during her natural life, commencing from the date of 
my decease, the same to be paid to her in installments from 
time to time during each year, at such time and in such 
manner as she may request. 

"My said executors shall also, out of such income, apply 
to the support, maintenance and education of my three 
minor daughters, Mary (usually called Mame), Emma and 
Eva, such sums, from time to time, during their respective 
minorities as in the discretion of said executors may be 
necessary or proper, not exceeding $900 per annum for each 
of such minors. 

"My said executors shall also, out of such income, pay 
to my daughter Martha, and also to my said daughters 
Mary and Emma respectively, after they respectively at- 
tain the age of 21 years, to each a yearly stipend of $900, 
until my said youngest daughter, Eva, shall become 21 
years of age. If, however, either of my said four daugh- 
ters shall m^rry before my said youngest daughter becomes 
21 years of age, the aforesaid payment to her or for the 
benefit out of the income of my estate shall cease, and my 
executors shall thereupon pay over to such daughter so 
marrying, out of the principal of my estate, the sum of 
$18,000, the same to be considered as an advancement to 
her out of her share of my estate ; or, in the discretion of 
my executors, $8,000 of such advancement may be paid to 
the husband of such daughter and the remaining $10,000 
of such advancement to be paid to such daughter person- 
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ally; the same to be under her separate control. I also 
direct my said executors, in case either of my sons or 
daughters shall marry before my said youngest daughter 
becomes 21 years of age, to pay and expend for furniture, 
carpets and other house furnishing, for the benefit of such 
son or daughter, a sum not exceeding $2,000; or, in their 
discretion, to pay directly to such son or daughter the sum 
of $2,000 for the purpose aforesaid. 

"Upon my said youngest daughter, Eva, attaining the 
age of 21 years, the interest of my estate in the business 
hereinbefore directed to be carried on by my sons shall be 
withdrawn ; and my executors, after retaining either out of 
my real or personal estate, or both, a portion amply suffi- 
cient to produce an annual income of $7,000 to be paid to 
my wife during her natural life, as hereinbefore directed, 
shall make a division of all the remainder of my estate then 
remaining in the hands of my executors into seven equal 
shares, taking into account the advancements which I have 
already made to three of my children, to wit, $30,000 to 
my SOB George, $30,000 to my son Caspar, and $18,000 to 
my married daughter, Lizzie Walter; and also each ad- 
vancement of $18,000 which may have been made as afore- 
said upon the marriage of either of my other daughters, as 
hereinbefore directed; which several advancements shall be 
charged to each of my children respectively, who has re- 
ceived the benefit of the same. And my executors shall 
thereupon pay over one of said seven equal shares (less the 
amount of his or her advancement as aforesaid) to each of 
my five other children, viz : George, Caspar^ Lizzie, Martha 
and Mary. ' 

"But the share of each of my two younger children, 
Emma and Eva (to wit, one of said equal seventh parts, 
less the advancement of $18,000, if the same shall have been 
made for the benefit of such daughter, upon her marriage 
as hereinbefore directed), shall be retained by my said 
executors and kept securely invested until my said two 
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younger daughters respectively attain the age of 28 years. 
My said executors shall in the meantime, out of the income, 
pay to each of such daughters the sum of $900 per annum, 
or, in case my said wife shall not be living, the sum of $i,- 
500 per annum. And upon each of such two daughters at- 
taining the age of 28 years, my executors shall pay over to 
each the principal of her said share, together with all ac- 
cumulations- of interest thereon in the hands of said execu- 
tors. And upon the decease of my said wife, the portion of 
my estate set apart and held as aforesaid by my executors 
to produce the annuity payable to my said wife, during her 
natural life as aforesaid, with all accumulations of income 
(if any) derived therefrom, and the entire estate then re- 
maining in the hands of my said executors shall be paid 
over by my said executors to my said two sons and five 
daughters, equally, share and share alike, excepting that if 
my said wife shall die before my youngest child attains the 
age of 28 years the provisions hereinbefore contained as to 
the time of the payment of the respective shares of my chil- 
dren shall control the time of the payment of their shares 
upon this final distribution. 

"The time when my youngest daughter, Eva, attains the 
age of 21 years or becomes 21 years of age, shall be con- 
strued in this will (in case of her decease during her minor- 
ity) to mean the time if living she would have attained that 
age. 

These are the only provisions of the will necessary to be 
considered in disposition of the controversy. The will was 
duly admitted to probate as a will of real and personal prop- 
erty by the Surrogate of Kings County on July 12, 1892, 
and letters testamentary issued to Mary, George and Cas- 
par Hagemeyer and William Kilian. Kilian died Decem- 
ber 5, 1899, and John A. Hagemeyer, named in the will, 
never qualified as executor after the death of William 
Kilian. 
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Joseph Fetiretch, for plaintiffs 

Charles C. Peters, for defendant. 

Hatch, J. — It is seen from the quoted paragraph of the 
will -that the testator gives to his executors in trust all the 
rest, residue and remainder of his entire estate, both real 
and personal, remaining after the 'specific devise and be- 
quests first above mentioned. The will then provides that 
the business conducted by the testator and his sons in his 
lifetime should be carried on and the capital remain in the 
business until the youngest daughter, Eva, should attain 
the age of twenty-one years upon certain terms and condi- 
tions prescribed therein. Aside from the property and cap- 
ital invested in the business the remainder of the personal 
estate was required to be invested by the executors and 
<:ertain securities for investments were recommended. The 
real estate was directed to be rented. Out of the income 
of the trust estate^ both real and personal, the direction is 
first to pay to the testator's wife, Mary Hagemeyer, the 
sum of $7,000 annually in every year during her natural 
life, commencing from the date of the decease of the testa- 
tor. Provision is then made for the support, maintenance 
and education of the three minor daughters, for certain ad- 
vancements in the event of marriage, and then for a divis- 
ion of the estate upon the youngest daughter, Eva, attain- 
ing the age of twenty-one years, at which time the whole 
estate was to be distributed, save such portion of either real 
or personal property, or both, as should be amply sufficient 
to produce an annual income of $7,000, to be paid to the 
wife during her life. There was not, therefore, a creation 
of new and independent estates. It was also provided that 
the share of the two younger children, Emma and Eva, 
should be retained by the executors and Jcept securely in- 
vested until the two younger daughters respectively attained 
the age of twenty-eight years, during which period each 
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was to receive an income of $900 per annum, which was 
to be increased to $1,500 per annum in the event of the 
death of the wife prior to the expiration of the trust period. 
Upon their attaining the age of twenty-eight years the sum 
invested was to be paid over to such children absolutely. 
Upon the decease of the wife that portion of the estate set 
apart for the purpose of producing the annuity of $7,000 
per annum was to be paid over and distributed to the two 
sons and five daughters equally, share and share alike, un- 
less the wife died before the youngest child attained the age 
of twenty-eight years. The will in this respect provides 
"that if my said wife shall die before my .youngest child 
attains the age of twenty-eight years the provisions here- 
inbefore contained as to the time of the payment of the re- 
spective shares of my children shall control the time of the 
payment of their shares upon this final distribution. The 
time when my youngest daughter, Eva, attains the age of 
twenty-one years or becomes twenty-one years of age, shall 
be construed in this will (in case of her decease during her 
minority) to mean the time when, if living, she would 
have attained that age." By the scheme of this will two di- 
visions of the estate by the trustees was contemplated ; one, 
when the youngest child, Eva, became twenty-one years of 
age, in which event the distribution was to be absolute of 
all the property, save such as was necessary to produce the 
annuity to be paid to the widow and the shares of the two 
youngest children. The second division was to occur upon 
the death of the widow, and that distribution embraced the 
trust property which had been held by the executors for 
the purpose of producing the annual income payable to the 
widow, but both, distributions were made dependent upon 
the arriving of age of the youngest child, Eva, and by the 
express provision of the will such time was fixed and ab- 
solute as of a given date, namely, the 20th day of Novem- 
ber, 1900. If Eva died' during her minority the period of 
distribution was postponed to this date, as the will pro- 
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vided that the date of distribution in such event should be 
construed **to mean the time when if living" she would 
have attained that age. It seems clear that the testator con- 
templated that his wife would survive the youngest daugh- 
ter's coming of age^ as he made provision for the distribu- 
tion of his estate when the daughter should arrive at twen- 
ty-one, and also of the property in the trust provision for 
the wife's benefit upon her death, but each distribution was 
made to depend upon a particular period of time, not meas- 
ured by any lives, for there could be under the scheme of 
this will no division of this trust estate prior to the 20th 
day of November, 1900, whether the widow was living or 
not. This is clearly made to appear in the exception which 
we have already quoted, following the direction to distri- 
bute the estate upon the death of the widow, and in express 
terms such distribution is controlled by the previous direc- 
tion to distribute, which was dependent upon Eva's having 
attained her majority, or the arrival of the period when she 
would have attained it, if she had deceased. And as to the 
two younger children, if they had not then attained the age 
of twenty-eight years, no distribution could be made of their 
shares prior to such period. By the first direction to dis- 
tribute, which contemplated the continued existence of the 
widow, the shares of the two younger children were to go 
into a trust fund, the title to which remained in the trustee, 
there to stay until they should respectively reach the age of 
twenty-eight years. So that the direction for distribution 
was in each event dependent upon years ; first, as to the 
elder children upon the lapse of time necessary to arrive at 
a period when Eva would become twenty-one and upon the 
period when the two younger children would become twen- 
ty-eight years of age respectively. Then followed the con- 
struction which the testator required should be given to the 
will in this respect, which shows it to have been made to de- 
pend upon a fixed date and not upon the lives of particular 
individuals or of any. And during that period of time the 
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trust estate was to remain in the trustees. It seems plain, 
therefore, that the duration of these trust estates under either 
scheme of distribution, whether upon the arrival of Eva at 
her majority prior to the death of the widow to such period, 
or upon the death of the widow prior to such period, or 
upon the death of Eva before attaining her majority, the 
vesting of the estates in the beneficiaries is made to depend 
upon a term of years. Such trust provisions are, therefore, 
void as offending against the statute of perpetuities. Upon 
this subject the authorities are so plain as to admit of no 
controversy (Haynes v. Sherman, 177 N. Y., 433; Jennings 
I'. Jennings, 7 N. Y., 546 ; Staples v, Hawes, 39 App. Div., 
548; Brown v. Quintard, 177 N. Y., 75). Nor does the 
power of sale which was vested in the trustees of the trust 
estate cure the invalid provisions of the will. The power 
thus given is for purposes of distribution and the proceeds 
of any sale were subject in all respects to the execution of 
the trusts. The will is, therefore, condemned, whether the 
trustees execute the power of sale or not or whether the 
property used to carry out the terms of the trust provision 
be real or personal (Brewer v. Brewer, 11 Hun, 147; aff'd 
sub nom. Brewer v, Penniman, 71 N. Y., 603). In no view, 
therefore, can the provisions of this will be sustained, and, 
reaching this conclusion, it necessarily follows that the plain- 
tiffs are unable to convey a good title to the premises. The 
defendant is, therefore, entitled to judgment for the sum of 
$2,500, paid on the execution and delivery of the contract, 
with interest thereon from the foth day of March, 1904, 
tc^ether with the further sum of $400, fees and expenses in- 
curred in examining the title, together with the costs of this 
submission. 
All concur. 
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KATE TREAT GOODSELL, appellant, v. EDWARD 
LEEDS GOODSELL, respondent. 

Supreme Court — ^Appellate Division — First Depart- 
ment — ^April, 1903. 

§ i759» Subdivision 2. 

Modification of Alimony — Attempt to show misconduct of 

wife prior to decree of divorce. 

Subdivision 2, of sec. 1759, Code of Civil Procedure, as amended 
by chap. 891, Laws 1895, confers no authority . for opening and 
rehearsing the question of alimony on the ground of newly 
discovered evidence of a character which would not only have 
defeated the award of alimony, but also prevented the granting 
of a divorce to the wife. 

The decree of divorce is an adjudication of the facts bearing on 
the plaintiff's right to alimony which were litigated, and those 
which might have been litigated as well. 

Such adjudication was subject to review upon appeal from the 
same, but could be affected by motion only if seasonably made 
upon a proper showing of fraud, mistake, or of newly discov- 
ered evidence; the defendant's application does not fall within 
any of these classes. 

Full force and effect may be given to the amendment of 1895 by 
confining the inquiry in the main, if not exclusively, to facts 
and circumstances tending to show a change in the fortune, in- 
come, or necessities of the parties since the granting of the 
decree. 

Where alimony is allowed in the decree, without any reservation of 
a right of modification, it should be conclusively presumed, so 
long as the decree stands, that the Court has considered all the 
material facts and that the adjudication was made in reference 
thereto. 

It is opposed to public policy that, after the status of both the chil- 
dren of a marriage, and the mother, has been established by a 
decree of divorce, a scandal upon or annoyance to any of them 
should be permitted, through motions made from time to time 
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by the husband for the modification of the award of alimony 
based upon alleged misconduct of the wife prior to the decree. 
A wife had obtained a divorce for her husband's adultery, and been 
awarded certain alimony, and the husband soon afterward mar- 
ried again in another State. Claiming a change in his financial 
circumstances, he obtained a reference to take proof of factk 
relevant to an application by him for a modification of alimony, 
but for two years' time omitted to prosecute the reference and 
the wife finally brought it to a hearing. An order was made 
amending and amplifying the order of reference so as to per- 
mit the "taking of proof as to all facts relating to misconduct, 
if any, of the plaintiff, which was unknown to the defendant, 
and might not with due diligence have become known to him, 
prior to the entry of the decree of divorce and alimony herein, 
and to take proofs of all material and necessary facts which 
should be taken into consideration in a proceeding to fix and 
settle the alimony accrued to the present time which the plain- 
tiff is entitled to receive from the defendant for her support, 
and that the said referee be empowered to fix and determine 
the amount of alimony that the defendant is to pay to the 
plaintiff in the future." It appeared by affidavit that during 
the pendency of the divorce proceedings defendant had claimed 
to have knowledge of adultery committed by the plaintiff, and 
he now merely denied a recollection of such claim. HELi>~-the 
motion for the order amplifying the scope of the order of ref- 
erence not having been made until more than three years after 
the decree of divorce — that the said amplifying order should 
not have been granted, even if there were authority to grant it. 
{Decided April, 1903.) 

Appeal by plaintiff from an order of the Special Term of 
the Supreme Court entered in the clerk's office of the County 
of New York on the 8th day of October, 1902, granting de- 
fendant's motion to extend the scope of an order of refer- 
ence theretofore granted herein on the defendant's applica- 
tion for a modificaion of the alimony allowed to the plaintiff 
by decree of divorce. 



John N. Drake, for appellant. 
William F. S. Hart, for respondent. 
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Laughlin, J. — On the 21st day of August, 1899, a de- 
cree of divorce was duly granted herein, in favor of the 
plaintiff, which required that the defendant pay her ali- 
mony at the rate of $2,700 per annum. The defendant, 
claiming a change in his financial circumstances, subse- 
quently applied for a modification of the decree as to the 
amount of alimony ; and upon such application the court, on 
the 30th of April, 1900, ordered a reference to take proof 
of the facts. The defendant took no steps to bring the ref- 
erence to a hearing for two years; and then the plaintiff 
brought it on. The defendant then made a motion to open 
the decree and for leave to serve an amended answer, set- 
ting up adultery on the part of the plaintiff. This motion 
was denied. The reference was then proceeded with, and 
evidence tending to show the commission of adultery by 
the plaintiff prior to the entry of the decree was offered 
and received by the referee. The order of reference was 
then resettled, confining the evidence to the pecuniary cir- 
cumstances of the parties. The defendant then made a mo- 
tion to amplify the order of reference and amend the same 
so as to permit the taking of proof "as to all facts relating 
to misconduct, if any, of the plaintiff which was unknown 
to the defendant, and might not^ with due diligence, have 
become known to him, prior to the entry of the decree of 
divorce and alimony herein, and to take proofs of all ma- 
terial and necessary facts which should be taken into con- 
sideration in a proceeding to fix and settle the alimony ac- 
crued to the present time which the plaintiff is entitled to 
receive from the defendant for her support, and that the 
said referee be empowered to fix and determine the amount 
of alimony that the defendant is to pay to the plaintiff in the 
future." 

It appears that within a short time after the decree and 
prior to his motion to modify the same, concerning the 
amount of alimony, the defendant remarried in another 
State, and thereby contracted now obligations upon the faith 
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of this decree as effectually annulling the marriage between 
him and the plaintiff, notwithstanding that he could not have 
remarried within this State. It appears by two affidavits 
read in opposition to the motion that the defendant during 
the pendency of the divorce proceeding claimed to have 
knowledge of the plaintiff's adultery, and the only denial he 
makes to these affidavits is that he does not recollect mak- 
ing these statements. In these circumstances, and the mo- 
tion not having been made until more than three years after 
the decree was granted, it should have been denied, even 
though there was authority to grant it. If the Legislature 
had by statute permitted the opening of the decree and the 
rehearing of the question of alimony as of the time of the 
trial, the opportunity and inducement for connivance on the 
part of the husband in allowing a decree with an award of 
alimony to be entered against him with knowledge of the 
misconduct of his wife is so great where he may desire to 
be free from the obligations of matrimony that it should be 
satisfactorily shown by competent convincing evidence that 
the evidence upon which the motion is based is newly dis- 
covered. We thinks however, that there is no authority for 
such a rehearing. It is claimed to exist by virtue of the 
provisions of subdivision 2 of section 1759 of the Code of 
Civil Procedure, as amended by chapter 891 of the Laws of 
1895, which are as follows : 

"The court may, in the final judgment dissolving the mar- 
riage, require the defendant to provide suitably for the edu- 
cation and maintenance of the children of the marriage, and 
for the support of plaintiff, as justice requires, having re- 
gard to the circumstances of the respective parties ; and may, 
by order, upon the application of either party to the action, 
and after due notice to the other, to be given in such man- 
ner as the court shall prescribe, at any time after final judg- 
ment, vary or modify such a direction. But no such appli- 
catk)n shall be made by a defendant unless leave to make 
the same shall have been previously granted by the court 
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by order made, upon or without notice as the court in its 
discretion may deem proper after presentation to the court 
of satisfactory proof that justice requires that such an ap- 
plication should be entertained." Prior to this amendment 
there was no statutory authority in this State for modifying 
a decree of alimony on the applicaion of the husband subse- 
quent to its rendition, which is quite significant in deter- 
mining the legislative intent. Under section 5 of chapter 
102 of the Laws of 1813 the court was authorized to vary 
the alimony "from time to time," but this provision was 
omitted from the Revised Statutes, and there was no author- 
ity since to change the alimony after a decree of divorce 
was entered until the amendment of subdivision 2 of section 
1759 of the Code of Civil Procedure made by chapter 728 
of the Laws of 1894 (R. S., Part II, chap: 8, title i, art 
3). It is to be borne in mind that courts have no inherent 
authority to grant divorces or award alimony or modify 
such an award, and on these subjects they exercise such au- 
thority only as is conferred by the Legislature (Erkenbrach 
V, Erkenbrach, 96 N. Y., 461 ; Kamp v, Kamp, 59 N. Y., 
^12; Livingstone v, Livingstone, 74 App. Div., 261; aff'd 
173 N. Y., 377; Walker z\ Walker, 155 N. Y., jy). 

It will be seen that early in this history of the State, the 
Legislature vested the courts with authority to modify the 
amount of alimony from time to time after a decree of di- 
vorce, but that from 1828 until 1894 no such authority was 
conferred. The prt)vision of the Revised Statutes, already 
cited, conferring authority upon the court to allow alimony 
was "to provide such suitable allowance to the plaintiff for 
her support as to the court shall seem just, having regard 
to the circumstances of the parties respectively." The 
phraseology of the Code provision on this subject, which 
superseded the Revised Statutes, is somewhat different, but 
in effect the same, it being "to provide" suitably * * * for 
the support of the plaintiff, as justice requires, having re- 
gard to the circumstances of both parties." The "circum- 
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Stances of the parties," as used in these statutory provis- 
ions, with reference to the original decree, is quite compre- 
hensive, and not only relates to the pecuniary circumstan- 
ces and the requirements of the parties in view of the man- 
ner in which they had lived, but also authorized and re- 
quired a consideration of the conduct of each, and if the 
wife was, to some extent, responsible for the misconduct of 
the husband, or in fault, although this did not justify his 
acts, yet it might be considered in determining the amount 
of alimony that she should receive (2 Am. & Eng. Enc. of 
Law, 2d ed., pp. 126 to 135 and cases cited; Peckford xk 
Peckford, i Paige, 274; Bedell v. Bedell, i Johns, ch. 303). 
If the wife, however, be herself guilty of adultery, it is the 
policy of the law that she shall not be awarded a decree of 
divorce or alimony. It is, therefore, not reasonable to sup- 
pose that the Legislature intended by this provision that 
such misconduct on the part of the wife was to be taken 
into considefation in determining the award of alimony, for 
the decree proceeds on the theory of her innocence or in- 
fidelity. The decree is an adjudication of the facts bearing 
on the plaintiff's right to alimony which were litigated and 
those which might have been litigated as well (Kamp v. 
Kamp, supra; Standard ik HubbelK 123 N. Y., 520; Em- 
bury V, Connor, 3 N. Y., 511-522; Griffin v, L. I. RR., \ox 
N. Y., 449-452; Mersereau x\ Mersereau, 51 App. Div.,. 
461). It* was, of course, subject to review and reversal on 
appeal, but it could only be affected by motion seasonably 
made upon a power showing of fraud, or mistake, or of 
newly discovered evidence (Livingstone v, Livingstone, 46 
App. Div.,. 18; Houschfeld v, Houschfeld, 33 App. Div., 
296; Mersereau v, Mersereau, supra). This motion does 
not fall within any of these classes. The defendant does 
not seek to vacate or set aside the judgment of divorce. 
He, in effect, asks for a new trial of the incidental question 
relating to the amount of alimony, on the ground of newly 
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discovered evidence of a character which would not only 
have defeated the award of alimony, but the decree as well. 
The alimony allowed by decree of divorce becomes a 
vested property right and may not be affected either by sub- 
sequent events or legislation (Livingston v, Livingston, 74 
App. Div., 261, aflf'd 173 N. Y., 377). For this reason the 
amendment to this subdivision and section of the Code 
made by chapter 742 of the Laws of 1900, although in terms 
retroactive and perhaps somewhat broader in that it au- 
thorizes an annulment of the award of alimony, has no ap- 
plication to this decree, which was previously made, and its 
effect need not be considered or determined. The court 
could have decreed a divorce and reserved the question as 
to alimony for future determination (Galusha v, Galusha, 
138 N. Y., 272; Hauschfeld v. Hauschfeld, supra). It may 
be conceded that the Legislature could, as to future de- 
crees, have authorized such relief on the application of the 
husband, but in determining whether this was contemplated 
l>y the Code amendment of 1895, in force at the time the 
decree was made, it must be borne in mind that this is an 
extremely unusual, if not unheard of, proceeding in our 
jurisprudence, and we must also consider whether it is op- 
posed to our public policy. The language of the amend- 
ment does not necessarily require such construction ; nor 
•does it follow that on such a motion the court may con- 
sider all the elements that might have been considered 
originally. It may, we think, be given full force and effect 
by ascribing to the Legislature the intention of authorizing 
the courts to vary or modify the allowance of alimony from 
the time of the adjudication that such variation or modifica- 
tion is proper without making the same retroactive. If the 
annulment or modification is to relate back to the time of 
the decree, then the divorced woman might be liable for the 
excess of alimony received in the meantime. There seems 
to be no propriety in readjudicating the question of alimony 
as of the date of the decree where the decree is permitted 
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to Stand as a judgment of divorce. Where alimony is al- 
lowed in the decree, without any reservation of a right of 
modification,, it should be conclusively presumed, while that 
decree stands, that the court has considered all the material 
facts and that the adjudication was made with reference 
thereto. The time for proving facts such as it is sought to 
show under the amended order of reference was before the 
decree of divorce. The custody of the innocent children is 
supposed to be awarded to an innocent mother; but if after 
this status is established by the decree of divorce the hus- 
band is to be permitted to make motions from time to time 
for a modification of the award of alimony based upon al- 
leged misconduct of the wife prior to the decree, both the 
mother and the children will be scandalized. The legitimacy 
of the issue of the marriage would in the eye of the law be 
established by the decree ; but if the father is to be permit- 
ted to show misconduct of the mother previous to the de- 
cree, the full benefit of the presumption of their legitimacy 
will not be given. It does not appear that there was issue 
of this marriage, but we cannot have one rule where there 
are children and another where there are not, under the 
same statutory provision. It is also the policy of the law 
that the wife, upon the rendition of ia decree of divorce in 
her favor, shall not only be free from all obligations to the 
husband, but from all annoyance or meddling in her affairs 
by him. The rule contended for by the respondent, if 
adopted by the court, would place the wife under the sur- 
veillance of the husband and subject her to endless moles- 
tation and annoyance. By persistent inquiry into her pri- 
vate affairs or causing her to be shadowed by detectives she 
might, though innocent, to avoid the embarrassment attend- 
ant upon attempts on the part of her former husband to 
subject her to shame and disgrace, consent to a modification 
or abandonment altogether of her claim to alimony. 

We have been referred to some decisions in other juris- 
dictions indicating that facts occurring prior to the decree 
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of divorce may be subsequently inquired into for the pur- 
pose of readjusting the alimony^ but they are based upon 
statutes quite different from ours, and are of no value in 
determining the public policy of our own State on a sub- 
ject upon which the public policy of the different States 
widely differs. It has been held in this State in a well con- 
sidered opinion that immorality of the former wife subse- 
quent to the decree affords no ground for withholding ali- 
mony (Forest v. Forest, 3 Bos., 661). 

As has been observed, the statute affords no remedy to 
the husband for a modification of the decree as to the amount 
of alimony until 1895, and prior to that time the only remedy 
afforded was to the wife. We think that full force and 
effect may be given to this legislation by confining the in- 
quiry in the main, if not exclusively, to facts and circum- 
stances tending to show a change in the fortune, income or 
necessities or requirements of the parties since the granting 
of the decree, and that this was the object of the amend- 
ment. But whether or not this is the limitation of the right 
of inquiry in all cases need not be determined, for in any 
event the decree cannot be opened in part only; and upon 
the past conduct'of the plaintiff the defendant has had his 
day in court, and the interests of society are superior to any 
private grievance he may now have and forbid reopening 
the question in this manner. 

It follows that the order should be reversed, with $10 
costs and disbursements, and the motion denied, with $10 
costs. 

All concur. 
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SPENCER L. HIGGINS, ON BEHALF OF HIMSELF 
AND ALL OF THE CREDITORS OF A. TUTHILL 
REEVE, WHOSE EXECUTIONS HAVE BEEN RE- 
TURNED UNSATISFIED, respondent, v. NATHAN 
A. DOWNS AND OLIVER DOWNS, AS EXECU- 
TORS AND TRUSTEES OF THE ESTATE OF 
RHODA J. REEVE, DECEASED, AND OTHERS, 
IMPLEADED WITH A. TUTHILL REEVE, appel- 

.ANTS. 

Supreme Court — Appellate Division — Second Judicial 

Department — ^January, 1905 

§ 1866. 

Valid express trust to receive rents and profits and apply 
them to the use of the cestui que trust — When an c^:tion 
for the construction of a will can be maintained. 

Upon construction of a will, Held that there were created a valid 
express trust to receive rents and profits of real estate and 
apply them to the' use of the cestui que trust during his life, 
or a shorter period, and two valid future estates to take effect 
in the alternative. Upon the arrival of the cestui que trust 
at the age of fifty years the trust might be terminated and a 
fee absolute vested in him. During the continuance of the trust 
he had the power of disposal of the corpus by will. He there- 
fore took a descendible, devisable and alienable estate to which 
the lien of the plaintiff's judgment against him attached. 

Held, however, that a person having a lien upon a future expectant 
estate created by a will cannot maintain an action for construc- 
tion of the will, under section 1866 of the Code of Civil Pro- 
cedure, to the end of obtaining an equitable adjudication that 
such estate was in faw2 created, upon the theory that somebody 
might spell out a different meaning. 
(Decided January, 1905.) 
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Appeal by Nathan A. Downs and Oliver Downs from a 
jadgment of the Suffolk County Spedal Term, entered in 
the oflke of the clerk of said county on the i6th day of July, 
1904. 

Richard L Sweezy, for the appellants. 

Af. Casewell Heine {William H. Cornell with him on the 
brief), for the respondent. 

Miller, J. — ^This is an appeal by the defendants from a 
judgment of the Special Term construing the will of Rhoda 
J. Reeve in favor of the plaintiff, who sues as judgment 
creditor of one A. Tuthill Reeve, a beneficiary named in 
said will. The particular clause of the will in controversy 
is as follows: **Lastly. I give, bequeath and devise to my 
son, Tuthill, all the rest and residue of my property, both 
real and personal, to be held in trust, nevertheless, by my 
said executors, and managed and cared for by them for my 
son Tuthill's benefit until he shall arrive at the age of fifty 
years, when said trust shall continue in discretion of said 
executors; and if my son shall die while it is in force, he 
may dispose of said property by will, and if he dies intestate 
then this property I bequeath to my heirs at law." 

The learned court at Special Term held that the clause in 
question was ineffectual to create a lawful express trust for 
the reason that the devise was not made to the executors 
in trust, but to A. Tuthill Reeve in express terms, and be- 
cause the purpose of the trust was not one of those enum- 
erated in section 76 of the Real Property Law, and that the 
effect of the provision for the benefit of the son Tuthill was 
to vest in him a life estate with an absolute power of dis- 
position not accompanied by a trust and that as to the plain- 
tiff such estate was changed into a fee absolute to which the 
lien on the plaintiff's judgment attached pursuant to sec- 
tion 129 of the Real Property Law. The appellants chal- 
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lenge this construction and also raise the question of juris- 
diction. In my view of the second question it may not be 
necessary to determine the first on this appeal, but a determi- 
nation of the interests of the respective parties will aid in 
determining the jurisdiction of the court to entertain this 
action at the instance of the plaintiff. 

The province of construction is to determine, first, from 
the language used, the intention of the testator, and, second, 
whether that intention can be lawfully effectuated. It is 
true that by the first part of the clanse in question the tes- 
tatrix does in terms devise the residue of her property to 
her son Tuthill in words appropriate, when standing alone, 
to vest in him a fee absolute, but when construed in con- 
nection with the rest of the will it becomes apparent that 
such was not her intention, and that she expressly limited 
the provision for his benefit so that he should not take a 
fee absolute, and by appropriate language to create a trust 
she expressly provided that the property disposed of for the 
-benefit of her son Tuthill should be held in trust by her 
executors, and that if the power of disposition of the prop- 
erty by will during the trust term given to her son should 
not be exercised, the property should descend to her own 
heirs at law. It is an elementary proposition that a clause 
in a will in terms devising a fee absolute may be so limited 
by subsequent provisions as to give only a life estate or 
create a trust. One of the findings relied on to support 
this judgment is "that the provisions of the paragraph 
lastly' purport to create a trust." Such, then, being the 
manifest intention of the testatrix, as found by the learned 
trial court, the discussion is narrowed down to the proposi- 
tion as to whether the purpose of the trust is a lawful one. 
It is true that the language used is not the language of the 
statute, but it is not necessary that the words of the statute, 
or, in fact, any particular words, should be used, if the lan- 
guage employed clearly manifests an intention to create a 
trust for a lawful purpose. The phrase "to be held in trust. 
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nevertheless, by my said executors," clearly implies pos- 
session, and the phrase "managed and cared for by them" 
implies that they should receive the rents and profits, and the 
phrase "for my son Tuthill's benefit" can mean nothing if it 
does not mean that such profits should be applied to the use 
of said Tuthill. 

It is urged that title in the executors is not necessary for 
management and care, and that with a life estate in the son 
Tuthill, the executors under a power could have full man- 
agement and care. It seems to me that the direction that 
the property should be held in trust by the executors and 
managed and cared for by them, is inconsistent with a life 
estate in the son Tuthill. I am aware that it has been said 
that management and control may be exercised under a 
power and without the possession of the legal title; but I 
am unable to understand how real property can be effect- 
ually held, managed and cared for by a person during the 
life of another who has the legal title. Certainly the tes- 
tatrix, by the language used, intended that the. duties of the 
executors should be active and not merely advisory. It is 
true that title in trustees will not be implied except such is 
the clear intentiQn of the testator ; and while the courts have 
frequently construed even express devises to trustees as cre- 
ating only a power, such constructions have been adopted 
for the reason that a different construction would have de- 
feated the intention of the testator, avoided some portion of 
the will or produced intestacy. Title in the trustees will be 
implied where such is the manifest intention of the testator, 
and the duties imposed are active and render the possession 
of the legal title convenient and reasonably necessary for 
the exercise of such duties; and particularly where such a 
construction will give effect to the entire will and the clearly 
expressed intention of the testator. My conclusion, there- 
fore, is that by the clause "lastly" the testatrix did create 
a valid, express trust in her executors for the purpose of 
receiving the rents and profits of the real property devised 
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and apply them to the use of the said son Tuthill during his 
life, or the shorter period mentioned in the will, in the dis- 
cretion of the executors, with the power of disposal of said 
property by will in the said son Tuthill ; and that said power 
of disposal being accompanied by a trust does not fall within 
the provisions of section 129 of the Real Property Law; 
and that, therefore, the said Tuthill did not become vested 
with a fee absolute as to the plaintiff. However, it is also 
a rule of construction that a devise in terms ample to cre- 
ate a fee absolute is only limited by subsequent provisions 
to the extent necessary to give effect thereto; it therefore 
follows that the testatrix created two future expectant es- 
tates to take effect in the alternative, to wit, a remainder 
in said son Tuthill limited upon the precedent estate in the 
executors and contingent upon his "arriving at the age of 
fifty years" and the exercise by the executors at that time 
of their discretion to terminate the trust ; and, second^ a re- 
mainder in her own heirs at law limited upon the same 
precedent estate in the executors and contingent upon the 
failure of the estate to vest in the said Tuthill, and also 
upon his failure to exercise the power of disposal by will 
during the term of the trust. The creation of such future 
estates to take effect in the alternative seems to be author- 
ized by section 41 of the Real Property Law ; and all the 
contingencies upon which said estates are limited must hap- 
pen during the life of said Tuthill. This construction effect- 
uates the plain intention of the testatrix ; as she clearly in- 
tended that upon her son's arriving at the age of fifty years 
the trust might be terminated and a fee absolute vested in 
him, that during the continuance of the trust he should 
have the power of disposal by will, and that upon the fail- 
ure of all these contingencies the property should vest in 
her own heirs at law. The said Tuthill, therefore, did take 
a descendible, devisable and alienable estate (sec. 49, Real 
Property Law), to which the lien of the plaintiff's judgment 
attached (sec. 125 1 Code of Civil Procedure) ; said interest 
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may be sold upon execution, and the purchaser at such sale 
will become the owner of a future expectant estate contin- 
gent upon events that may never happen. And the ques- 
tion is presented whether a person having a lien upon such 
an interest, created by a will, can ask a court of equity to 
say by a judgment that such interest was in fact created, 
upon the theory that somebody might spell out a different 
meaning. Such is not the province of actions for construc- 
tions of wills. Prior to the enactment of section 1866 of 
the Code of Civil Procedure equity took cognizance of ac- 
tions for the construction of wills only by reason of its jur- 
isdiction over trusts. An heir claiming in hostility to the 
will could not maintain such an action^ a devise claiming 
merely a legal estate could not (Ward v. Ward, 94 N. Y., 
243), and next of kin were permitted to only on the theory 
that in case of the invalidity of the will the executors hold 
the personal property upon a resulting trust (Read v, Will- 
iams, 125 N. Y., 560). The extent to which section 1866 
has extended equitable jurisdiction in actions for construc- 
tion of wills has not been settled. The well considered case 
of Whitney v. Whitney (63 Hun, 59) and the cases in the 
court of last resort of Horton v, Cantwell (ro8 N. Y., 255) 
and Anderson v. Anderson (112 N. Y., 104) construing this 
section illustrates the tendency of the courts to confine its 
application to cases presenting some feature calling for the 
interposition of equitable doctrines. In the case of Mellen 
V. Mellen (139 N. Y., 210) the court said that a purchaser 
of a devisee could not maintain an action under section 
1866; and while the question there raised related to the 
validity of a power of sale and it was said that the de- 
termination of that question did not effect the "validity^ 
construction or effect of testamentary disposition" within 
the meaning of the statute, nevertheless this seems to be 
the last expression of the Court of Appeals on the question 
directly presented here, and may, therefore, be accepted as 
decisive of this case ; because certainly if a grantee or a 
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devisee of a fee absolute cannot maintain an action ior con- 
struction, a person having a lien upon a future, expectant 
estate cannot. The defendants have not waived the right 
to insist upon this objection. The court found that the pro- 
visions of the will, unconstrued of record, are an inequit- 
able obstruction to the enforcement of the lien of the plain- 
tiff's judgment. How an instrument creating an estate to 
which a lien attaches can be an inequitable obstruction to 
the enforcement of such lien fs not clear. Exceptions were 
filed to the findings relied upon to support this judgment, 
and the appeal from the judgment presents the question 
whether a case for equitable relief was established. 

The judgment appealed from should be reversed, with 
costs, and the complaint dismissed, with costs. 

All concur. 



}iote on Action to Establish Will of Real Property, 

JURISDICTION OF THE COURT. 

Under this statute, when the question of title to real es- 
tate is involved, the Supreme Court has jurisdiction to con- 
strue the validity or effect of a testamentary disposition of 
real property situated within the State or an interest in 
such property which would descend to the heir of an in- 
testate in an action brought for that purpose in like man- 
ner as the validity of a deed purporting to convey land 
may be determined (section 1866, Code of Civil Procedure). 

Drake v. Drake, 1 1 Civ. Pro., yj, 

Jones V, Jones, i How. Pr. N. S., 510. 

Marvin v. Marvin, 11 Abb. Pr. N. S., 182. 

Wager v. Wager, 23 Hun, 439. 

Ward V. Ward, 23 Hun, 431. 

Le Bussierre v. Holladay, 55 How. Pr., 210. 

Anderson v. Appleton, 16 Civ. Pro., 198; 
and cases therein cited. 
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See, also, Colby v, Colby, 24 Civ. Pro., 148. 
The jurisdiction is statutory. 
Horton v, Cantwell, 108 N. Y., 255. 
Anderson v. Anderson, 1 12 id., 104. 
Rumsey's Pradtice, ist ed., vol. Ill, p. 314. 
Weed V, Weed,. 94 N. Y., 243. 
Fiero on Special Actions, 2d ed., vol. II, pp. 1271-1276. 

WHEN THE COMPLAINT IS INSUFFICIENT. 

In an action brought to partition real and personal estate, 
and the construction of a will through which the plaintiff 
claims title — ^a complaint which alleges no facts showing 
that the trustees were not performing their duties or that 
the residiary estate was in a condition to be divided, does 
not authorize a court of equity to interfere with the trusts, 
or permit the action for the construction of the will to be 
maintained. 

McKinlay v. Van Dusen, 76 App. Div., 200. 

Kalish V. Kalish, 45 App. Div., 528. 

Jones V. Richards, 24 Misc., 625. 

Wallace v. Payne, 9 App. Div., 34. 
As to form of complaint. 

Donjon v. Kimball, 61 App., 31, sec. 70, N. Y. Supp., 252. 



MABEL RIGLANDER, respondent, v. STAR COM- 
pany, appellant. 

Supreme Court — Appellate Division — First Depart- 
ment — November, 1904. 

§ 793- 

Preferences — Chapter 775, Laws 1904, Amending Section 
793 Code Civil Procedure, held unconstitutional. 
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In view of the fact that the courts had interpreted section 793 of 
the Code prior to its amendment by chapter 173 of the Laws of 
1904 as allowing them discretion in the granting of preferences 
and had refused to grant preferences over all issues, except 
where peculiar circumstances were shown, and in view of the 
mandatory language of such amendment, it must be supposed 
that the Legislature intended thereby to take away all right of 
the court to exercise such discretion. 

A ministerial duty cannot be imposed upon a court. 

The Legislature has no power to deprive a court of its discretion 
and compel it to try preferred cases upon certain days. 

Further, to direct that an action must be tried upon a certain day, 
without considering whether the parties are prepared for trial, 
or whether there are facts making it unjust to compel a trial 
on that day, is unconstitutional for the reason that it may tend 
to deprive a party of life, liberty or property without due pro- 
cess of law. 
(Decided November, 1904.) 

Appeal from order granting a preference and setting the 
case down for trial upon a day certain in the October Term, 
1904. 

David B. Hill, for appellant. 

Joseph /. Cunningham, for respondent. 

Van Brunt, P.J. — In approaching the consideration of 
the questions which are involved in this appeal, it is first of 
all necessary to determine what the Legislature intended 
by the amendments to the laws regulating preferences in 
civil actions which it enacted during the last session, as the 
legislative intention must always be sought after and must 
control in the interpretation of statutes. 

In determining this question we must look at the provis- 
ions of the Code of Civil Procedure regarding preferences 
as they then stood and the interpretation that had been put 
upon them by the courts at the time of the legislation in 
question. 
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By section 791 of the Code of Civil Procedure, the Leg- 
islature had provided that civil causes should be entitled to 
preferences among themselves in the trial or hearing thereof 
in the following order * * * 

Then follows a long list of causes, among which appear 
actions for libel or slander. 

Section 783 then provided for the procedure by which the 
preference awarded by section 791 was to be obtained. 

In the counties of New York, Kings, Queens and Erie 
and in the Seventh Judicial District, the application for a 
preference was required to be made "at the opening of the 
court, or to such justice or other term of court, or at such 
other time as shall be prescribed by the general or special 
rules of practice, and if it shall appear that the cause is en- 
titled to a preference, and is intended to be moved for trial 
at or for the term for which the application is made, the 
court or justice may direct that it shall be so heard." 

Under these provisions the courts had held that it was 
discretionary with them, when an application for a prefer- 
ence was made, whether to allow the same or not, dependent 
upon the conditions of the particular case and of the other 
cases which were entitled to their attention. 

This being the condition of the law, the Legislature at 
its last session amended the last paragraph of section 793 
of the Code of Civil Procedure to read as follows : "In said 
counties of New York, Kings, Queens and Erie and in the 
Seventh Judicial District, the application for a preference 
shall be made at the opening of the court, or to such jus- 
tices of other term of court, or at such other time as shall 
be prescribed by the general or special rules of practice, 
and if it shall appear that the cause is entitled to a prefer- 
ence and is intended to be moved for trial at or for the 
term for which the application is made, the court or judge 
must designate a date during that term on which day the 
said cause shall then be heard; if there be two or more 
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causes so designated for trial for the same day, the said 
causes shall be heard in the order of their date of issue," 

Under the law as it stood before the last amendment, as 
has been said, the courts were allowed some discretion in 
the matter. They could see that no injustice was done in 
the giving of the preference provided for by the statutes, 
as it was their duty to do. The provisions upon which the 
courts had based their right to exercise this discretion were 
by the amendment of the last session of the Legislature 
stricken from the statutes, and they have been replaced by 
words of the most mandatory character. By this change in 
the statute it would seem to have been without doubt the in- 
tention of the Legislature to take away the right to exercise 
any discretion, because it commands the court to set the 
case down for trial on a day certain in the term for which 
it is moved, and to try the case on that day. The mandate 
of the Legislature is to try at that term and upon that day. 
It says to the court: "You are to have no discretion, no 
matter what may be the condition of either of the parties 
as to their evidence or ability to get ready for trial ; if the 
other party desires a trial at that term he is entitled to have 
it and you must hear the case on that day." 

This intention is emphasized by the provisions for the 
only excuse permissible under the statute for not trying the 
case upon the set ^own day, viz., that there is another pre- 
ferred case set down for that day of an older issue. If 
this legislation does not mean this, what can it mean ? The 
statute before its amendment gave the courts discretion. If 
it was not intended to take away all discretion, why was the 
statute amended by striking out all words allowing discre- 
tion and inserting language of the most mandatory kind? 
No other conclusion can be arrived at than the Legislature 
intended to take away all right of the court to exercise dis- 
cretion in these matters. 

The question then is presented: Has the Legislature the 
authority to strip the courts of all those discretionary pow- 
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ers that they have exercised ever since their organization? 
And is a judgment obtained by such a procedure, in which 
a party may be deprived of all opportunity to prepare for 
trial and afforded no opportunity to 'avail himself of the 
usual and ordinary means of getting his evidence before the 
court, a judgment obtained by due process of law ? 

It is undoubtedly true that under the constitution the 
Legislature has the power to alter and regulate the pro- 
ceedings in law and equity which it has heretofore exer- 
cised ; but it has never before attempted to compel the courts 
to give a hearing to a particular suitor, to the absolute ex- 
clusion of others who have an equal claim upon its atten- 
tion. 

One of the powers which has always been reoog;nized as 
inherent in courts, which are protected in their existence, 
their powers and jurisdiction by constitutional provisions, 
has been the right to control its order of business, and to so 
conduct the same that the rights of all suitors before them 
may be safeguarded. This power has been recognized as 
judicial in its nature, and as being a necessary appendage 
to a court organized to enforce rights and redress wrongs. 

That a mere ministerial duty cannot be imposed upon a 
court has long been recognized as inconsistent with its ju- 
dicial functions, for the exercise of which alone, under our 
system of government, are courts organized, the ministerial 
and executive and legislative functions being lodged in other 
and independent branches of the government. 

It is claimed in the case at bar that the Legislature, in 
providing that the courts shall put the case down for trial 
on a day certain in the term for which it is moved, and try 
the case on that day, is compelling the court to perform a 
ministerial act depriving it of all discretion as to the day of 
trial. Upon the other hand, it is contended that the court 
has the judicial function to perform of determining whether 
the case is entitled to a preference under the statute, and 
that it is only when it has performed this judicial act that 
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it must "designate, etc." This is undoubtedly true so far 
as determining the question of preference is concerned. But 
there are further judicial functions which have always here- 
tofore been exercised by the courts in connection with the 
fixing of days for the trial of causes pending before them 
and the commencement of such trials, namely, whether it 
would be just to the parties to compel a trial at the time 
asked for. In determining this question the courts have 
always exercised their judicial discretion, and the want of 
its exercise in favor of postponement in a proper case has 
been held to be error upon appeal. It certainly cannot.be 
that the Legislature can say that the court shall be justified 
in compelling A to go on trial under exactly the same cir- 
cumstances wherein it would be error to compel B to go to 
trial. And yet this is what this act commands the court 
to do. 

It seems to me that no one can read the amendatory law, 
having in mind as he is bound to do the previous condition 
of the law upon the subject, without having the conclusion 
forced upon him that the Legislature intended to deprive 
the courts of all discretion and to compel them to try these 
cases at the term for which they are moved, thus depriving 
the courts of the right to exercise that judicial discretion 
which has always been their prerogative. I do not think 
that the Legislature can do this. The courts are not the 
puppets of the Legislature. They are an independent 
branch of the government, as necessary and powerful in 
their sphere as either of the other great divisions. And 
while the Legislature has the power to alter and regulate 
the proceedings in law and equity, it can only exercise such 
power in that respect as it has heretofore exercised, and it 
has never before attempted to deprive the courts of that 
judicial discretion which they have been always accustomed 
to exercise. 

There is another view that may be taken of this extra- 
ordinary provision which is equally fatal to its constitu- 
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tionality. Under this law, may not a party be deprived of 
life, liberty or property without due process of law? "In 
discussing the constitutionality of this act, it is to be re- 
membered that the question is to be determined not by 
what has been done under it in any particular instance, but 
what may be done under and by virtue of its authority" 
(Stuart V, Palmer, 74 N. Y.^ 183; Gilman v. Tucker, 128 
N. Y., 190-200; Colon V. Lisk, 153 N. Y., 194). "It is 
difficult to define with precision the exact meaning and scope 
of the phrase 'due process of law.' Any definition which 
could be given would probably fail to comprehend all the 
cases to which it would apply. It is probably wiser, as re- 
cently stated by Mr. Justice Miller of Jhe United States Su- 
preme Court, to leave the meaning to be evolved by the 
gradual process of judicial inclusion and exclusion as the 
cases presented for decision shall require, with the reason- 
ing on which such decisions may be founded" (Davidson 
z/. Board of Administrators of New Orleans, 17 Albany 
Law Joumel, 223). "It may, however, be stated generally 
that due process of law requires an orderly proceeding 
adapted to the nature of the case in which the citizen has an 
opportunity to be heard and to defend, enforce and protect 
his rights. A hearing or an opportunity to be heard is ab- 
solutely essential. We cannot conceive of due process of 
law without this" (Earl, J., in Stuart v. Palmer, 74 N. Y., 
191). 

The provisions of the act in question require that the 
right to a preference and the intention to try at the term for 
which the application is made being shown, the court or 
justice must designate a day certain during that term, on 
which day the justice holding the court must try the cause, 
no matter whether the party moved against is ready for 
trial or not, no matter whether he has used due diligence to 
get ready or not, no matter whether his witnesses are sick 
or temporarily absent from the State or not, no matter 
whether his witnesses may reside in foreign countries and 
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he has had no opportunity to take their evidence upon com- 
mission in the usual way or not. The court is commanded 
to set the cause down for a day certain, and try it on that 
day. Can it be said that the court would not be justified 
under this law in going on with the trial under such cir- 
cumstances? Clearly not. It is commanded so to do; and* 
it has never been held to be error to obey the plain man- 
date of a constitutional law; on the contrary, it would be 
error if it did not follow it. Can a judgment obtained un- 
der such circumstances be said to be obtained by due process 
of law ? It seems to me clear that it cannot. 

In the case of The People ex rel. Witherbee v. Supervis- 
ors (70 N. Y., 234) due process of law is defined as fol- 
lows: "Due process of law requires that a party shall be 
properly brought into court, and that he shall have an op- 
portunity when there to prove any fact which, according to 
the constitution and the usages of the common law^ would 
be a protection to him or his property." He is not only to 
be brought into court, but must have an opportunity to pre- 
sent his evidence. If he is not allowed sufficient time to 
prepare his evidence, according to the usual means of ob^ 
taining evidence for use in courts of justice, his so-called 
day in court is only a snare and a delusion. He is deprived 
of a right which is not only accorded to other suitors, but 
which it would be error to refuse them. This cannot be 
due process of law. The process of the law includes every 
step from summons to judgment, and if a party is deprived 
of any right usually accorded to others, it is not due pro- 
cess of law. 

The United States Supreme Court discussed quite at large 
the question as to what is due process of law in the case 
of Hovey v. Elliott (167 U. S., 409). In that case it was 
held that it was not within the power of the Supreme Court 
of the District of Columbia to order the answer of the de- 
fendant in a chancery suit pending in that court to be 
stricken from the files and a decree to be entered that the 
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bill be taken pro confesso against him, simply because he 
was held to be guilty of contempt in neglecting to pay into 
court money held by him which was the subject of contro- 
versy in th^ suit, and declined to appear when summoned 
to do so. The learned judge writing the opinion of the 
court in the case cited truly says : "At common law no man 
was condemned without being afforded opportunity to be 
heard. Thus Coke (2 Inst., p. 46), in commenting on the 
29th chapter of Magna Charta, says : *No man shall be dis- 
seised, etc., unless it be by the lawful judgment; that is, 
verdict of his equals (that is, of men of his own condition) 
or by the law of the land (that is, to speak it once for all) 
by the due course and process of law.' " 

He calls attention to the definition of Judge Cooley in 
his Constitutional Limitations, which was approved by the 
court in Ex parte Wall ( 107 U. S., 265-289) : "Perhaps no 
definition is more often quoted than that given by Mr. Web- 
ster in the Dartmouth College case : 'By the law of the land 
is most clearly intended the general law ; a law which hears 
before it condemns, which proceeds upon inquiry and ren- 
ders judgment only after trial. The meaning is that every 
citizen shall hold his life, liberty, property and immunities 
under the protection of the general rules which govern so- 
ciety.' " 

In the case of Galpin v. Page (18 Wall, 350) the same 
court said : "It is a rule as old as the law, and never more 
to be respected than now, that no one shall be personally 
bound until he has had his day in court, by which is meant, 
until he has been duly cited to appear,, and has been afforded 
an opportunity to be heard. Judgment without such cita- 
tion and opportunity wants all the attributes of a judicial 
determintion ; it is judicial usurpation and oppression, and 
never can be upheld where justice is justly administered." 

It is thus seen that the rule which runs through all these 
cases is that not only shall a party be brought into court, 
but after he is brought into ccurt he shall have an ade- 
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quate opportunity to be heard according to the general rules 
prevailing in courts of justice (L. & N. R. Co. v, Schmidt, 
177 U. S., 230). In other words, that he shall have an 
opportunity to prepare his case for trial, to produce wit- 
nesses and to be heard in court by his witnesses, in the same 
manner and under the same conditions as suitors generally 
before the court. 

It is no answer to this proposition to say that the Legis- 
lature has provided a procedure and that, as it has the power 
under the constitution to regulate procedure, it has only 
acted within its constitutional limitations. The courts have 
said in enforcing the protection guaranteed by the constitu- 
tion when sought to be invaded by the Legislature that "the 
Legislature is not vested with the power to provide that any 
procedure that it chooses to declare such shall be regarded 
as due process of law. If it possessed that power, the guar- 
antees of the constitution would be rendered unavailing, 
and private rights of citizens would be under its absolute 
control" (Colon v, Lisk, 153 N. Y., 195). 

It being clear that every party is entitled to the same op- 
portunity to procure and present his evidence upon the trial 
that usually obtains in courts of justice, and that this amend- 
ment to the statute requires the court to act in such a way 
that it may deprive him of that right, it seems to be mani- 
fest that the amendment is unconstitutional, as allowing a 
party to be deprived of life, liberty or property without due 
process of law. It is what may be done, not what has been 
done, that determines the constitutionality of an act of the 
Legislature. 

The order should be reversed, with $10 costs and dis- 
bursements, and the motion denied, with $10 costs. 

Patterson, O'Brien and Hatch, JJ., concur. 

Laughlin, J. (dissenting)j — ^The order was made pur- 
suant to the provisions of section 793 of the Code of Civil 
Procedure, as amended by chapter 173 of the Laws of 1904. 
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The learned counsel for the appellant challenges the consti- 
tutionality of this amendment, upon the ground that the 
Legislature has peremptorily directed the court to set pre- 
ferred causes down for days certain and has deprived the 
court of any authority to postpone the trial for cause shown. 
The section prior to the amendment provided 'that in the 
County of New York, and certain other counties, an appli- 
cation for a preference given by section 791 should be made 
to the court or to a justice as might be prescribed by the 
Rules of Practice, and provided that "if it shall appear that 
the cause is entitled to a preference, and is intended to be 
moved for trial at or for the term for which the application 
was made, the court or justice may direct that it shall be so 
heard." In Morse v. Press Pub. Co. (71 App. Div., 352) 
this court held that the preference was not given absolutely 
by section 791, but that the court on an application for an 
order to give effect to the preference was at liberty to exer- 
cise its discretion and refuse to grant the order, even though 
the facts were undisputed and the case belonged to one of 
the classes preferred by virtue of section 791, was. properly 
upon the calendar, and the motion was regularly made ; and 
further held that no case would be allowed a preference un- 
less some special facts or circumstances, in addition to those 
prescribed by the statute, were presented calling upon the 
court to exercise its discretion favorably. I believed then, 
and am still of the same view, that the effect of that decis- 
ion was to nullify the preference which the Legislature in- 
tended to give the trial of certain classes of litigation, and 
I gave expression to my views in a dissenting opinion. The 
Legislature, as I read its intention, decreed the preferences 
absolutely ; but for the convenience of court and counsel 
and orderly administration of justice in making large cal- 
endars, instead of leaving the right to a preference to be 
merely stated in a note of issue and acted upon, without 
discretion, by the clerk, required a special application to the 
court showing the right to the preference and the election 
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therefor. The correctness of that decision could not be re- 
viewed by the Court of Appeals without the consent of the 
Appellate Division, and it is not entirely clear that it would 
have been reviewed on the merits even with such consent. 
If the decision in the present case was not in accord with 
the will of the people with reference to the law of pref- 
erences in the trial of causes, there was, therefore, no rem- 
edy except through a further enactment by the Legislature. 
It was the general opinion of the Bar, I think, that the au- 
thority to determine both the method of procedure and 
preference in the trial of different classes of litigation was 
vested in the Legislature and not in the courts. Such is the 
evident meaning of section 3 of article VI of the constitu- 
tion, which provides "except as herein otherwise provided, 
the Legislature shall have the power to allow and regulate 
the jurisdiction and proceedings in law and in equity, that 
it has heretofore exercised," and it has been so construed bv 
the courts (Howard v. Moot, 64 N. Y., 262; Hays v. Con- 
sol. Gas Co., 143 N. Y., 641). The Legislature, therefore, 
I think, in the exercise of authority with which it and not 
the courts was vested, and with a view to declaring that a 
preference should be given to the trial of certain classes of 
causes without requiring any fact to be shown other than 
they belonged to that class of causes, enacted the amend- 
ment which it is claimed is unconstitutional. The amend- 
ment modified the last sentence of the section by changing 
the word "may" to "must," and adding thereto as follows : 
"The court or justice must designate a day certain during 
that term, on which day the said cause shall then be heard ; 
if there be two or more causes so designated for trial for 
the same day, said causes shall be heard in the order of the 
date of issue." I am of opinion that the Legislature did 
not intend to trespass upon the functions of the judiciary, 
but intended merely to nullify the effect of the judicial tres- 
pass upon the provisions of the Legislature. The object of 
the amendment was to render effectual the preferences given 
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by the Legislature in the exercise of its constitutional right 
The amendment, viewed in the light of the preceding de- 
cision, is susceptible of this construction, if it does not re- 
quire it; and that being so, under the well settled rule of 
construction, the amendment should be given this effect and 
should not be declared unconstitutional. There was no in- 
tention to deprive the court of authority to put a case over 
the term or otherwise postpone the trial for cause shown. 
The Legislature merely meant to provide that when it is 
shown to the court that the case is one of the class entitled 
to a preference under section 791, it must be accorded a 
preference, and in order that the courts might not, through 
regarding these preferences with disfavor or otherwise, fail 
to give the preference, it directed that they should be set 
for trial for a day certain. That, however, was intended to 
regulate their status with reference to the other causes upon 
the calendar, and not to make it mandatory upon the court 
to set them down,, even though one of the parties might not 
be able to prepare for trial, or to compel their trial at all 
hazards on the day for which they are set down. The 
statute can be given the effect intended by the Legislature 
without interfering with the judicial discretion to put the 
<:ase over the term or to postpone the trial for cause shown, 
either at the time the motion for a preference is made or 
when the cause is called for trial on the day to which it is 
set down. In the case at bar it was not shown that the de- 
fendant could not be ready for trial on any day during the 
term, and no cause for putting the case over the term or 
postponing the trial was shown. 

I am, therefore, of opinion that the order should be 
affirmed. 
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GREGORIO DI LORENZO, appellant, r. JOHANNA 

di lorenzo, respondent. 

Court of Appeals — April 28, 1903. 

§§ i743» Subdivision 4, and 1750. 

Annulment of marriage contract — Consent of plaintiff to 
marriage obtained by fraudulent representation. 

If the facts establish that the consent of the plaintiff to marry the 
defendant was obtained by her fraudulent representation and a 
stratagem, causing him to believe that he was the father of 
her child, when, in fact, she had not given birth to a child, but 
had procured one for the occasion, the fraud is of such a ma- 
terial nature as to warrant the court in decreeing the annul- 
ment of the marriage contract. 

While it is true that marriage contracts are based upon considera- 
tions peculiar to themselves and that public policy is concerned 
with the regulation of the family relation, nevertheless, our law 
considers marriage in no other light than a civil contract; and 
if the plaintiff proves to the satisfaction of the court that the 
marriage was consummated through misrepresentation of some 
fact, which was an essential element in giving consent thereto, 
and was of such a nature as to deceive an ordinarily prudent 
person, it may annual the marriage (2 R. S., 142; Code of Civ. 
Pro., sec. 1743). 
(Decided April, 1903.) 

This action was brought to have the marriage between 
the plaintiff and the defendant annulled, upon the ground 
that the former's consent thereto was induced by the fraud 
of the latter. It is alleged in the complaint,, in substance, 
that prior to the marriage of the parties, in the City of New 
York, in November, 1901, the defendant falsely represented 
to the plaintiff that, in October, 1901, during a period of 
time when he was absent from the State, she had given 
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birth to a male child, of which he was the father, whom she 
exhibited to him as such ; that he, believing in these repre- 
sentations and in order to legitimatize the child, was in- 
duced to marry the defendant; that without such represen- 
tations he would not have made the marriage ; that the de- 
fendant's representations were false,, in that she had not 
given birth to any child, but had fraudulently procured one 
to produce to the plaintiff for the purpose of inducing him 
to consent to marry her; that as a result of the stratagem 
he did marry her ; that there has been no issue of the mar- 
riage; that the falsity of these representations was discov- 
ered but a short time before the commencement of the ac- 
tion, and that since their discovery he has not cohabited 
with the defendant. In answer to the complaint, the de- 
fendant denied so much of its allegations as related to the 
fraudulent representations, and set up an earlier marriage 
with the plaintiff in 1890, which was consummated by co- 
habitation. After the joinder of issue, the defendant moved 
for a jury trial, and the trial court framed specific questions 
of fact, which were tried out before a jury, who rendered a 
verdict upon each. The first question was, whether the 
parties had been earlier married by an Italian minister, as 
alleged by the defendant To this question the jury an- 
swered "no." The second question was, whether, in Octo- 
ber, 1901, or prior thereto, the defendant, for the purpose 
of inducing the plaintiff to marry her, falsely and fraud- 
ulently represented to him that, during plaintiff's absence 
from the State, she had given birth to a male child, of 
which he was the father, and whether she then and there 
produced and exhibited said child to him. To this question 
the jury answered "yes." The third question was, whether 
the plaintiff, relying upon such representations of the de- 
fendant and believing the same to be true,, married the 
defendant in November, 1901, at the City of New York. 
To this question the jury answered "yes." The fourth 
question was, whether said defendant gave birth to said 



VOL. XXXIV. 107 



Di Lorenzo, v, Di Lorenzo. 



male child, or to any child, on or about October 5, 1901. 
To this question the jury answered "no." Upon the action 
coming on regularly to be heard, at a Special Term, the 
court adopted these findings of the jury and filed a decis- 
ion, embodying the facts established by the verdict, and, 
further, finding that, at the time of the marriage, the plain- 
tiff was seized of real estate to the value of $65,000,, as the 
defendant well knew ; that there had not been any issue of 
the marriage ; that, at the time of the marriage, the parties 
were, and ever since have been, residents of the State ; that 
since the discovery of the defendant's fraud the plaintiff 
had not cohabited with her and that the plaintiff was en- 
titled to a judgment annulling his marriage with the defend- 
ant. The judgment entered upon the decision was appealed 
from by the defendant to the Appellate Division, in the Sec- 
ond Department, where it was reversed and a new trial was 
ordered. From the order of reversal the plaintiff has ap- 
pealed to this court. 

Byron Trofver, for appellant. 

Edward Hymes, for respondent. 

Gray, J. — ^The order of the Appellate Division reversed 
upon questions of law only, and the facts as found by the 
trial court, being undisturbed by the determination of the 
Appellate Division, must be taken to be true. 

The theory of the decision by the Appellate Division, as 
I understand it, is that the fraud in this case was insuffi- 
cient to warrant the court in annulling the marriage between 
the parties and that the considerations of public policy, 
which environ the marriage relation, as a status, so far take 
it out of the domain of ordinary contracts as to render this 
conclusion necessary. It was considered that the represen- 
tations of the defendant "worked no wrong, for which the 
law, as at present established," would afford any remedy, in 
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the right to an annulment of the marriage. The prevailing 
opinion of the learned court is very elaborate and clear, and 
its conclusions are deliberately reached upon a careful con- 
sideration of the authorities. In my opinion, however, it 
errs in failing to give due effect to the statutory provision, 
relating to the annulment of a marriage for fraud, and in 
not giving to the element of a free and true consent in a 
marriage contract that high importance which it has in con- 
tracts generally. 

The question, therefore, is whether, upon facts establish- 
ing that the consent of the plaintiff to marry the defendant 
was obtained by a fraudulent representation and by a strat- 
agem, caushig him to believe that he was the father of the 
defendant's child, the fraud was of such a material nature 
as to warrant the court in decreeing the annulment of the 
marriage contract. The law of this State, with respect to 
marimonial actions, is regulated by statute. The Revised 
Statutes early conferred upon the chancellor the jurisdic- 
tion to declare a marriage contract void and to annul the 
marriage (2 R. S., 142), and the Code of Civil Procedure, 
into which their provisions were carried, confers a general 
jurisdiction upon the courts of the State, which may be 
called into exercise for certain causes existing at the time 
of the marriage. One of those causes is stated to be when 
"the consent of one of the parties was obtained by force, 
duress or fraud;" and the only limitation imposed, where 
the action is on the ground of fraud, is that it must appear 
that the parties have not, at any time before the commence- 
ment of the action, "voluntarily cohabited as husband and 
wife, with a full knowledge of the facts constituting the 
fraud'' (Code of Civ. Pro., sec. 1743, subdiv 4, and 1750). 
This language is broad and warrants but the one reasonable 
construction, that the fraud must be material, to that de- 
gree that, had it not been practiced, the party deceived would 
not have consented to the marriage. 

The statutes of this State declare that marriage, as far 
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as its validity in law is concerned, is a civil contract, to 
which the consent of parties, capable in law of contracting, 
is essential (2 R. S., 138). It, certainly, does differ from 
ordinary common-law contracts, by reason of its subject- 
matter and of the supervision which the State exercises over 
the marriage relation, which the contract institutes. In such 
respects, it is sui generis. While the marriage relation, in 
its legal aspect, has no peculiar sanctity, as a social institu- 
tion, a due regard for its consequences and for the orderly 
constitution of society has caused it to be regulated by laws, 
in its conduct as in its dissolution. Judge Story said of it 
that it is "something more than a mere contract ; it is rather 
to be deemed an institution of society, founded upon the 
consent and contract of the parties, and in this view it has 
some peculiarities in its nature, character, operation and ex- 
tent of obligation, different from what belong to ordinary 
contracts" (Story's Conflict of Laws, sec. 108, n). While, 
then, it is true that marriage contracts are based upon con- 
siderations peculiar to themselves and that public policy is 
concerned with the regulation of the family relation, never- 
theless, our law considers marriage in no other light than 
as a civil contract (Kujek v, Goldman, 150 N. Y., 176). 
The free and full consent, which is of the essence of all or- 
dinary contracts, is expressly made by the statute necessary 
to the validity of the marriage contract. The minds of the 
parties must meet in one intention. It is a general rule that 
every misrepresentation of a material fact, made with the 
inention to induce another to enter into an agreement, and 
without which he would not have done so, justifies the court 
in vacating the agreement. It is obvious that no one would 
obligate himself by a contract, if he knew that a material 
representation, entering into the reason for his consent, was 
untrue. There is no valid reason for excepting the marriage 
contract from the general rule. 

In this case, the representation of the defendant was as 
to a fact, except for the truth of which the necessary con- 
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sent of the plaintiff would not have been obtained to the 
marriage. It was designed to create a state of mind in the 
plaintiff, the operation of which would be to yield a consent 
to marry the defendant, in the belief that he was rectifying 
a great wrong. The minds of the parties did not meet upon 
a common basis of operation. The artifice was such as to 
deceive a reasonably prudent person, and to appeal to his 
sense of honor and of duty. The plaintiff had a right to 
rely upon the defendant's statement of a fact, the truth of 
which was known to her and unknown to him, and he was 
under no obligation to verify a statement, to the truth of 
which she had pledged herself. It was a gross fraud, and, 
upon reason, as upon authority, I think it afforded a suffi- 
cient ground for a decree annulling the marriage contract. 
The jurisdiction of a court of equity to annul a marriage, 
for fraud in obtaining it, was early asserted in this State by 
the Court of Chancery, at a time when the limited powers 
of courts of law were inadequate for the purpose. This 
jurisdiction was expressly rested upon the general power to 
vacate contracts in all cases, where they had been procured 
by fraud. From this general jurisdiction of equity a con- 
tract of marriage was not regarded as being excepted, when 
the assent to it was the result of artifice, or of gross fraud 
(see Ferlat v. Gojon, Hopkins Chy., 478; Burtis v. Burtis, 
id-» 557)- ^U as it was observed by Chancellor Sandford in 
Ferlat v. Gojon (supra), no instance of the exercise of this 
jurisdiction was to be found in England, it was because the 
ecclesiastical or spiritual courts had cognizance of matri- 
monial causes; but, he said, *'the jurisdiction of equity, in 
cases of fraudulent contracts, seems sufficiently comprehen- 
sive to include the contract of marriage." 

In Scott V. Shufeldt (5 Paige Chy., 43), the action was 
to annul a marriage, which the plaintiff had been induced to 
enter into in order to escape proceedings under the bastardy 
act, which the defendant had brought against him, upon her 
oath that he was the father of her child. He subsequently 
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ascertained that the child was by a negro. Chancellor Wal- 
worth held that, "if the mother, at the time she charged 
him (the complainant), as the putative father and induced 
him to marry her, under the supposition that the child might 
be his, knowing that it was not his child, but that it was the 
child of a negro, she * * * intentionally defrauded the com- 
plainant in such a manner as to authorize the court to de- 
clare the marriage contract a nullity." The power that was 
deemed by the Court of Chancery to be inherent in the court, 
in the exercise of its equitable jurisdiction in cases of fraud, 
was soon thereafter expressly conferred upon the courts by 
the Legislature of the State. In Blank v. Blank (107 N. Y., 
91), the action was to set aside a judgment annulling a 
marriage contract between the parties, upon the ground that 
the plaintiff (the former wife) had been induced, by untrue 
statements as to the law, to refrain from defending the ac- 
tion. The fraud, upon which the action to annul the mar- 
riage had been based, consisted in the woman's representa- 
tion that she was a widow, whereas she had been collusively 
divorced from a former husband, who was still living. In 
affirming the judgment in favor of the defendant, it was 
said by Judge Rapallo, in the opinion, that, "whether the 
marriage between the defendant and the plaintiff was legal, 
or illegal, as matter of law, the fraud, by which she was 
charged with having induced the defendant to enter into 
the contract, was sufficient to justify the court in setting it 
aside, and she does not, in any manner, attempt to deny 
that she was guilty of the fraud charged." 

Our attention has been called to cases in the courts of 
this State and of other States, which seem to hold a differ- 
ent doctrine upon the subject of the judicial annulment of 
a marriage contract. Whatever may be said in explanation, 
or in differentiation, I think it is sufficient that we rely upon 
the plain provision of our statute and upon the application 
to the case of a contract of marriage of those salutary and 
fundamental rules, which are applicable to contracts gen- 
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erally in determining their validity. If the plaintiff proves 
to the satisfaction of the court that, through misrepresenta- 
tion of some fact, which was an essential element in the 
giving of his consent to the contract of marriage and which 
was of such a nature as to deceive an ordinarily prudent per- 
son, he has been victimized, the court is empowered to annul 
the marriage. Such was the judgment of the trial court 
upon the facts in this case, and I think that the learned jus- 
tices of the Appellate Division, who concurred in reversing 
that judgment, were in error, in holding that the law of this 
State afforded no remedy to the plaintiff. 

The order appealed from should be reversed and the judg- 
ment entered upon the findings of the Special Term should 
be affirmed, with costs to the plaintiff in the Appellate Di- 
vision and in this court 

Parker^ Ch.J. ; Bartlett, Haight^ Martin^ Cullen 
and Werner, JJ., concur. 

Order reversed, etc. . 
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ESTELLE L. SALOMON, appellant, v. SIDNEY H. 

salomon, respondent. 

Supreme Court — Appellate Division — First Depart- 
ment — February, 1905. 

§§ 1759, Sub. 2; 1771. ^ 

Decree of divorce contained no provision for support of chil- 
dren — Court has no power to amend unless authority is 
reserved — Recommendation of practice to be adopted. 

If a Hnal decree of Divorce or Separation contains no provision for 
the support and education of the children of the marriage the 
court is without power subsequently to incorporate such a pro- 
vision in the decree. 

In every final decree of Divorce or Separation, not making a pro- 
vision for the maintenance and education of minor children, 
issue of the marriage, a clause should be incorporated reserving 
to the court the authority to require suitable provision therefor 
at any time in the future. 
(Decided February, 1905.) 

Appeal by plaintiff from an order of the Special Term 
denying her motion to amend a final decree of absolute di- 
vorce by incorporating a provision for the support, mainte- 
nance and education of the issue of the marriage awarded 
to her custody. 

A, H, Kaffenburgh, for appellant. 

Eugene Van Schaick, for respondent. 

Laugh LIN, J. — The interlocutory decree was made final 
on the i6th day of April, 1903. The final decree, following 
the interlocutory decree, awardod the custody of the two 
children, aged 5 and 6 years respectively, to the plaintiff,. 
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but contains no provision for their education or maintenance. 
At the time of the making of the decree the defendant was 
contributing to the plaintiff the sum of $150 per month for 
the support, education and maintenance of the children, pur- 
suant to a separation agreement made between the parties 
on the 7th day of November, 1902, which contemplated the 
payment of that amount until the children should attain 
their majority, with a modified provision in the event of the 
death of either or the marriage of the daughter. An action 
is now pending between the plaintiff and the defendant for 
the enforcement of the agreement for the benefit of the 
children. 

The respondent stands on the literal reading of section 
1 77 1 of the Code of Civil Procedure and contend that since 
no provision for the support, maintenance or education of 
the children was contained in the final decree the court is 
without authority to regulate the matter by amending or 
supplementing the decree. Even though the contention of 
the respondent be untenable there would be difficulty with 
this motion. The application is not in form to have the court 
make a suitable provision for the children, but to have in- 
corporated in the final judgment the provision of the agree- 
ment between the parties for the payment of $150 per month 
for that purpose, and the plaintiff fails to present any facts 
tending to show that justice between the parties requires 
such a provision or any provision. It does not appear but 
that the plaintiff has ample means for the support and edu- 
cation of her children. The agreement between the parties 
recites that she "has means of her own," and it appears that 
the defendant, within eight months prior to the 17th day of 
June, 1903, paid her more than $11,000, the major part of 
which was for the purpose, as shown by the agreement, of 
placing **her property in better paying shape so as to increase 
the earnings from her property." The denial of the motion, 
however, upon this ground would likely only result in its 
renewal, and, since we are of opinion that there is no au- 
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thority to change the decree, our views may as well be ex- 
pressed. While the court has inherent authority over the 
custody and control of children, its authority to grant di- 
vorces and bills of separation and to provide by orders or 
decrees in such actions for the support, maintenance and 
education of the children is entirely statutory. It is, of 
course, the duty of a father to properly provide for the sup- 
port and education of his children, and remedies, though in- 
appropriate and at times inadequate, exist for the enforce- 
ment of that duty. The court, however, is powerless to en- 
force any duty in this regard by an order or decree in an 
action for separation or divorce except to the extent that it 
is expressly authorized by statute. Prior to the enactment 
of the Code of Civil Procedure special provision was made 
in section 45, title I, chapter VIII, part II of the Revised 
Statutes authorizing the court, in granting a decree of abso- 
lute divorce, to make provision for the maintenance of the 
issue of the marriage ; and, in granting a bill of separation, 
like authority was granted by section 54 of said title. Sec- 
tion 59 of said title contained a further provision applicable 
to actions brought by the wife either for a divorce or for a 
separation authorizing the court **during the pendency of the 
cause, or at its final hearing, or afterwards, as occasion may 
require," to make **such order between the parties for the 
custody, care and education of the children of the marriage, 
as may seem necessary and proper," and to **at any time 
thereafter, annul, vary or modify such order." 

It was the settled law under the provisions of the Revised 
Statutes that alimony could not be awarded after the final 
decree in an action either for divorce or for a separation, 
and that a provision in the final decree awarding alimony 
could not be thereafter changed. It will be observed, how- 
ever, that the statute expressly provided otherwise with ref- 
erence to the maintenance of the children, and provision 
therefor could be made during the pendency of the action 
before final judgment in the final decree or aftenvards ; 
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and it might thereafter be annulled, varied or modified. 
When the revisers came to incorporate these provisions into 
the Code of Civil Procedure they provided, in subdivision 2 
of section 1759, contained in the article relating to divorces^ 
substantially, and so far as the question now presented is 
concerned, the same as had been provided previously in said 
section 45 of the Revised Statutes ; and in section 1766, in 
the article relating to actions for separation, substantially 
as had been provided in section 54 of the Revised Statutes ; 
but in re-enacting said section 59 of the Revised Statutes^ 
in section 1771 of the Code of Civil Procedure, relating to 
both actions for a divorce and for a separation, they pro- 
vided that *'the court must, except as otherwise expressly 
prescribed in those articles, give, either in the final judg- 
ment or by one or more orders, made from time to time, 
before final judgment, such directions, as justice requires, 
between the parties, for the custody, care and education of 
any of the children of the marriage," and further that in 
actions for a separation "the court may, by order, at any 
time after final judgment, annul, vary or modify such a di« 
rection." It will thus be observed that the express authority 
to make provision for the support and education of the chil- 
dren after final judgtnent which was contained in said sec- 
tion 59 was omitted and the section was repealed. The 
revisers' note to section 1771 shows that it was intended to 
confine the authority of the court to make a provision for 
the support and education of the children to a provision 
made at or before the making of the final decree, in accord- 
ance with the decision of the Court of Appeals in Kamp z\ 
Kamp (59 N. Y., 212). 

It thus appears that until the subsequent amendments to 
the Code there was no jurisdiction in the court to make any 
provision for the support or education of the issue of the 
marriage unless made in the final decree or by an order 
before. The subsequent amendments of these sections have 
not restored the statutory authority for making a provisign 
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on this subject after the firtal decree where no provision was 
made in the final decree. They have merely authorized the 
court upon the application of either party upon due notice to 
the other, to be given in such manner as the court shall pre- 
scribe, to annul, vary or modify a direction in this respect 
contained in the final decree (Code Civ. Pro., sec. 1771). 
It was held in the Kamp case (supra) that where no pro- 
vision for the support of the wife or children was contained 
in the final judgment, since that question could have been 
litigated it was conclusively presumed to have been decided 
that no necessity existed for making such provision, and 
subsequent events could not justify a modification. That 
decision applies to this decree, and since the only statutory 
authority is to modify a provision made in the final decree 
the court is without power to incorporate a provision in a 
decree which contains no provision on the subject. If the 
court had in the final decree required the father to contribute 
any sum, no matter how small, for the support of his chil- 
dren, the court would be authorized, under the provisions 
of the Code as they existed at the time and still remain, to 
require him to contribute such further amount as the 
changed conditions or circumstances require, but no pro- 
vision having been made and the question not having been 
reserved for future consideration, the decision must be 
deemed an authoritative determination as between the par- 
ties — of course not binding on the children — that there was 
and could be no necessity for a provision on the subject. 
The purpose of the Legislature in changing the phraseology 
of the provision of said section 59 of the Revised Statutes 
from "may" to "must" in re-enacting the same in section 
1 77 1 of the Code of Civil Procedure was not, as might on 
first reading appear, to make it the mandatory duty of the 
court to make provision for the issue of the marriage before 
or in the final judgment in all cases, but rather to render the 
action of the court in making, or refusing to make, 
such provision reviewable on appeal (see Revisers' 
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Note, Throop's Code, sec. 1771). As section 1771 now 
stands, if the decree can be opened as to the children, it can 
also be opened as to alimony for the wife, for both depend 
on the same clause. This manifestly could not be done. 

We are of opinion that in every final decree of divorce or 
separation, not making provision for the maintenance and 
education of minor children, issue of the marriage, a suit- 
able provision should be incorporated reserving to the court 
the authority to require suitable provision therefor at any 
time in the future, and we recommend the universal adop- 
tion of this practice. 

It follows, therefore, that the order should be affirmed. 

O'Brien, Ingraham and Hatch, JJ., concur. 

Van Brunt, P.J. — I dissent. If the court has neglected 
to do what it is expressly directed to do, I suppose in the 
interest of the party wronged by the court, who had no op- 
portunity to insist upon his rights at the time of the mak- 
ing of the decree, the omission may be supplied in further- 
ance of justice. 



THEODORE S. :\nLLER, as a dirfxtor of Hondur- 
American Cattle, Agricultural and Colonization 
Company, appellant, z\ JOSIAH QUINCY, implead- 
ed with others, respondents. 

Court of Appeals — October, 1904. 

§§ 1781, 1782, 1809, 1810, 181 1. 

Action by director of foreign corporation against former 
directors — Construction Sections 1781 and 1782, Code of 
Civil Procedure, 
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An action may be maintained by a director of a foreign corporation 
doing business in this State against former directors for an ac- 
counting and a restoration of funds to the company which had 
been wrongfully misappropriated by the defendants while in 
office (Code Civ. Pro., sees. 1781, 1782, etc.). 
{Decided October^ 1904.) 

Appeal from a judgment of the Appellate Division, First 
Department, reversing judgment of the Special Term over- 
ruling a demurrer to the complaint. 

Frank P. Ufford, for appellant. 

Sumner B. Stiles, for respondent. 

O'Drien, J. — The question of law presented by this ap- 
peal is of considerable practical importance, and arises upon 
a demurrer by one of the defendants to the complaint. 

There are three grounds of demurrer specified in th© 
pleading: (i) That it appears upon the face of Jhe com- 
plaint that the court has not jurisdiction of the subject of 
the action. (2) That it appears upon the face of the com- 
plaint that it docs not state facts sufficient to constitute a 
cause of action. (3) That upon the face of the complaint 
there is a defect of parties plaintiff. If the complaint is de- 
fective for anv reason stated in the demurrer the defect must 
appear upon the face of the complaint. Of course, there 
may be omissions in the pleading, or defenses in fact may 
exist to the cause of action. But, generally speaking, these 
are matters of defense, and the court, upon the decision of 
the demurrer, can look only to defects which appear upon 
the face of the complaint. All other defenses, if any, must 
be interposed by answer, and if not so interposed are deemed 
to be waived. Hence, the review in this case must be con- 
fined entirely to what appears upon the face of the com- 
plaint, and unless it can be demonstrated from the facts 
stated, either that the court has no jurisdiction of the action,. 
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or that the complaint does not state sufficient facts against 
the demurring defendant to constitute a cause of action, 
then the demurrer is bad. All the facts stated in the com- 
plaint are admitted by the demurrer, and the question is 
whether those facts constitute a cause of action in favor of 
the plaintiff and against the demurring defendant. 

It is, therefore, necessary to get a clear conception of the 
case which is made by the complaint. The plaintiff alleges 
that he is one of the directors of a business corporation 
created by the laws of West Virginia, and that the corpora- 
tion now and ever since its organization has had its principal 
place of business and office for the transfer of stock in the 
City of New York, and that it is engaged in business in this 
State. It then alleges that prior to September 20, 1898, the 
defendants were elected directors of this corporation and 
continued as such until May 16, 1899; that on or about the 
iSth of December, 1898, certain parties named paid to the 
corporation the sum of $25,000, as the consideration of a cer- 
tain business transaction between those parties and the cor- 
poration ; that subsequently these defendants, being then 
directors, wrongfully appropriated the said money to their 
own use, or wasted and misapplied it with other funds of 
the corporation. The relief demanded is that the defendants 
and each of them individually be required to account for 
their official conduct in the management and disposition of 
the funds and property of the corporation ; that the defend- 
ants and each of them be compelled to pay to the corporation, 
or to the receiver thereof that may be appointed in the 
action, such sum as may be found to be due from them upon 
such accounting, and any money and the value of any prop- 
erty which the defendants have acquired by themselves or 
transferred to others, or lost or used in violation of their 
duties as such directors and officers or otherwise, including 
the said sum of $25,000. It should be noted here that the 
corporation itself is made a party defendant in the action, 
although, so far as the record discloses, it does not appear 
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or make any defense to the charges contained in the com- 
plaint. 

It may be observed here, in order to clear away some 
things that create confusion in the discussion, that this is not 
an action by or against either a foreign or a domestic cor- 
poration, except so far as the corporation in question is 
made a nominal defendant upon the record. It is an action 
by an individual director against individuals who were for- 
merly directors to recover from the latter money belonging 
to the corporation which they had misappropriated or wasted 
in violation of their duties as directors, and the sole ques- 
tion is whether the plaintiff is entitled to sue the defendants 
in the courts of this State to compel them to restore to the 
corporate treasury the funds that they have received and re- 
tained, or wasted, contrary to the duties of their trust. We 
do not know from the complaint itself where either the 
plaintiff or the individual defendants reside. I am not 
aware that that question is of any importance. The com- 
plaint does show that the business of the defendant is in 
this State; that its principal place of business is here, and 
that it has an office in this State for the transfer of its stock. 
If the residence or citizenship of any of the defendants is of 
any importance in the case, then the defect, if any, in that 
respect is not disclosed by the complaint^ but is matter of 
defense. It is not even suggested in the demurrer, or in 
the argument at the bar, that that question enters into the 
case at all, or is of any consequence, and it seems to me that 
it is not. 

Although the demurrer is based upon the three grounds 
stated, no question has been discussed at the bar in support 
of the judgment, or in the court below, except the right of 
the plaintiff to maintain the action. That proposition is 
made very plain by a paragraph in the prevailing opinion 
of the learned court below, as follows : "The question here 
presented relates solely to the right of the plaintiff to main- 
tain this action. The right of a foreign corporation to sue 
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its defaulting directors or officers, or the right of a stock- 
holder suing on behalf of himself and all other stockholders 
to enforce such a right on behalf of the corporation when 
it neglects and refuses to enforce it, is not presented." So 
it will be seen that the question in this case is a narrow one, 
and it is desirable that it should be confined within the limits 
which the inquiry naturally suggests. The learned judge 
at Special Term overruled the demurrer, but his decision 
was reversed at the Appellate Division by a divided court, 
and the demurrer was sustained. The learned court there- 
upon certified to us the single question whether the com- 
plaint stated facts sufficient to constitute a cause of action. 
It is plain, therefore, from the history of the case and the 
condition of the pleadings that the question involved is sim- 
ply this: Has the plaintiff stated facts sufficient to enable 
him to procure from the courts in this State the relief de- 
manded, or any relief whatever? It is admitted that the 
plaintiff is a director of the corporation ; that the defendants 
are former directors, who have gone out of office, but while 
in office wrongfully appropriated the corporate funds, and 
still retain them. It would seem to be quite plain that these 
facts would constitute a cause of action against the defend- 
ants in favor of some one, and we have to deal onlv with 
the question whether this plaintiff is authorized by law to 
institute and prosecute the action. 

By the statute of this State (Code Civ. Pro., sec. 1781) 
an action may be maintained against one or more trustees^ 
directors or managers or other officers of a corporation, to 
procure a judgment upon various grounds therein stated. 
Among the grounds stated are : ( i ) To compel the defend- 
ants to account for their official conduct in the management 
and disposition of the funds and property committed to 
their charge. (2) To compel them to pay to the corporation 
which they represent, or to its creditors, any money and the 
value of any property which they have acquired themselves 
or transferred to others, or lost or wasted, by a violation of 
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their duties. The charges contained in the complaint against 
the defendants are manifestly within the scope of this sec- 
tion. The next question is whether the plaintiff is the proper 
party to move the court for the relief therein provided. That 
question, I think, is very plainly answered by the succeeding 
section, 1782, which declares that an action for the purposes 
above specified may be brought by the attorney-general in 
behalf of the People of the State or "by a creditor of the 
corporation, or by a trustee, director, manager or other of- 
ficer of the corporation having a general superintendence of 
its concerns." It cannot be doubted that this general lan- 
guage covers this case. 

But this proposition is attempted to be answered, or avoid- 
ed, by the argument that the provisions of the statute re- 
ferred to do not include actions by or against foreign cor- 
porations, or by or against defaulting directors of such cor- 
porations. Upon that argument, and no other, the plaintiflf 
has been defeated in this case. The learned court below re- 
fused to apply the general language of the statute, but re- 
stricted it to particular cases and to a certain class of di- 
rectors. In other words, it has been held that when our 
statute permits a director of a corporation to bring an action 
against defaulting codirectors, or parties who have once 
been directors, for their misconduct, the statute means 
all the time a director of a domestic corporation and 
the word ^'director" is used in the same wav in the section 
not a director of a foreign corporation. It will be seen that 
that the words "trustee," "manager,'' or other officer of 
the corporation having a general superintendence of its con- 
cerns are used. Of course the argument, if sound, must go 
to the extent of asserting that a creditor cannot maintain an 
action against defaulting trustees, unless he shows that he is 
a creditor of a domestic corporation. Neither can a manager 
or other officer maintain an action unless he happens to be 
a manager or officer of a domestic corporation. It would 
necessarily follow from this argument that the directors of 
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a foreign corporation transacting business and having its 
principal office in this State may plunder the corporation 
with impunity, and the courts of this State are without 
power to redress such wrongs as appear upon the face of 
the complaint in this case. If they cannot be sued here they 
cannot be sued in a foreign State, unless they come within 
its jurisdiction. There is no good reason, I think, for hold- 
ing that the right of a director to bring an action of this 
character is confined to cases arising with respect to domes- 
tic corporations. The language of the statute is broad and 
general. The purpose of the law and the remedy prescribed 
is just as applicable to the case at bar as to any other. 

Moreover, it seems to me that the restriction which the 
learned court below has placed upon the word "director" as 
used in the statute is not only unauthorized by the whole 
scope and policy of the preceding section, but is contrary to 
justice and sound policy. It is a matter of common knowl- 
edge that hundreds of corporations in this State are organ- 
ized under the laws of New Jersey or some adjoining State, 
but the business and all the operations of the corporation 
are conducted here, except possibly, once a year^ there may 
be a meeting of the stockholders in the State creating the 
corporation for the purposes of a new election. In all other 
respects these corporations stand upon the same footing as 
though organized here under the laws of this State; and 
what reason can be given for denying to a director of such 
a corporation the right to bring an action such as might be 
brought and maintained by a director of a domestic cor- 
poration? The distinction between the two classes of cor- 
porations in this respect is simply arbitrary and rests upon 
no sound reason, or any principle of public policy. 

It should be observed that the two sections of the Code 
referred to have been supplemented by three subsequent sec- 
tions (1809, 1810, 181 1). By section 1812 these three sec- 
tions are made applicable to an action or special proceeding 
against either a domestic or a foreign corporation. Bearing 



VOL. XXXIV. 125 



Miller v, Quincy, et at. 



always in mind the fact that this is an action by an individual 
director of a foreign corporation in the courts of this State 
to compel other individuals who, while directors, had be- 
come wrongfully possessed of the corporate funds and prop- 
erty, to account for the same, it is difficult to suggest any 
sound reason for denying to the plaintiff the relief which he 
seeks to obtain. I do not think that there is any well-con- 
sidered authority to support the judgment in this case, and 
it would seem that a sound public policy would require the 
application of the provisions of the Code referred to to the 
facts stated in the complaint. That would certainly seem 
to have been the view of Judge Cullen when discussing a 
similar case in the Supreme Court (Ernst v. Rutherford & 
B. S. Gas Co., 38 App. Div., 388). It is there said: *'We 
do not suppose that it was intended by this section of the 
Code to give our courts any greater jurisdiction in the case 
of actions against foreign corporations than they have 
against natural persons. But the basis of an action for an 
accounting and restoration against offending officials of a 
corporation is the trust relation which such officials bear 
to the corporation and to its stockholders. This gives a 
court of equity jurisdiction of the subject-matter wherever 
it can obtain jurisdiction of the persons of the defendants, 
even though the subject-matter might be real estate lying 
without the State (Chase t/. Knickerbocker Phosphate Co., 
32 App. Div., 400), which is not the fact here. The right 
of the plaintiffs as stockholders to compel a restoration by 
the officers of the corporation is coextensive with the right 
of the corporation itself. Surely the corporation would not 
be confined to the courts of the State which created it, but 
could pursue its officers in whatever jurisdiction it might 
find them ; otherwise it would be remediless if those officers 
remained without the State. 

"The learned judge, however, was of opinion that this 
action was more than for a restoration and accounting ; that 
it was in effect an action to control the internal management 



im CIVIL PROCEDURE REPORTS. 



Miller v. Quincy, ef ai. 



of the corporation itself. Concerning an action of the last 
character he was of opinion that the corporation could only 
be called to account in the tribunals of the State which cre- 
ated it. We are not prepared to admit the correctness of 
the proposition as broadly as stated by the learned justice. 
If the illegal acts of the directors or of the corporation of- 
fended solely against the majesty of the State to which it 
owed its life, in other words, constituted only public wrongs, 
the proposition is probably correct, for we are not compelled, 
nor should we entertain actions simply to redress the out- 
raged dignity of foreign governments. But if such illegal 
acts also cause injury to the property rights of individual 
stockholders who are citizens of this State, we cannot see 
why they are not entitled to obtain full relief in our courts, 
so far as such relief can be accomplished by acting directly 
on the persons of the defendants. A contrary rule would, 
in our judgment, be unfortunate at this time, when, for 
some reason, the majority of corporate enterprises in thi^ 
State (those of a quasi public nature, such as railroads, &c., 
excepted) are carried on under incorporations effected un- 
der the laws of other States. We are of opinion, however, 
that this action is strictly for restoration and an accounting, 
and, therefore, that the court had jurisdiction of the subject- 
matter." 

In the case at bar the action is for the same purpose ; that 
is, for an accounting and restoration. The plaintiff has 
summoned the defendants to appear in the courts of this 
State to answer for their misconduct in misappropriating 
or wasting the money of a corporation of which he is a di- 
rector or trustee. The courts of this State have, I think, 
the power to require the defendants at the suit of the plain- 
tiff to make good to the corporation the money taken from 
its treasury and by them misappropriated or wasted. 

It may well be that some of the provisions of these sec- 
tions of the Code, to which I have referred, are applicable 
only to domestic corporations or their directors, but we are 
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concerned now only with the one action, such as this is, for 
an accounting and restoration, and to such actions, we think, 
they apply not only by reason of the general language em- 
ployed, but on grounds of justice and sound policy, as well 
as the impossibility of any other form of redress. 

It follows that the judgment of the Appellate Division 
should be reversed and that of the Special Term affirmed, 
with costs, and the question certified should be answered in 
the affirmative. 

CiLLEN, Ch.J. ; V'ann and Werner^ JJ., concur; Haight 
and Martin. JJ., dissent; Gray, J., absent. 
Judgment reversed, &c. 



In the matter of the application of ROBERT C. 
WOOD and others, as directors of the New York 
City Interborough Railway Company, for an order 

REQUIRING the BOARD OF RAILROAD COMMISSIONERS TO 
ISSUE A CERTIFICATE UNDER SECTION 59 OF THE RaILROAD 

Law. 

Court of Appeals — March, 1905. 

§190. 

State Board of Railroad Commissiofiers — Rcinew of deter- 

minations of board by the courts, 

A finding of fact by the State Board of Railroad Commissioners that 
ten per cent, of the capital stock of a railway company had been 
paid in, in good faith as required by the statute, and that the 
company was, therefore, duly incorporated, cannot be reviewed 
by this court if there is any evidence to support it. 

After refusal by the Railroad Commissioners to give consent to the 
construction of a railroad, the company may apply to the App*I- 
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late Division, upon the papers, maps and evidence which were 
before the commissioners, for a certificate. While the statute 
(sec. 59 of the Railroad Law) does not point out the precise 
practice that should be adopted in bringing the case to a hearing 
before the Appellate Division, it contemplates that that court 
may review the determination of the commissioners and that all 
the evidence which was before them should be certified for that 
purpose. The Appellate Division may, by rule or otherwise, 
specify the time and notice that should be given to the parties 
upon which it would entertain the application. 
{Decided March, 1905.) 

Appeal, by permission, from an order of the Appellate 
Division, First Department, requiring the board of railroad 
commissioners to issue to the New York City Interborough 
Railway Company a certificate of public convenience and 
necessity for the construction of certain lines of street rail- 
ways proposed by that company. 

Paul D. Cravath^ for appellant. 

Alton B, Parker, for respondent. 

Haight^ J. — The Appellate Division in allowing the ap- 
peal herein has certified two questions to be answered : ( i ) 
"Was there evidence to support the finding of the Railroad 
Commissioners of the State of New York that the New York 
City Interborough Railway Company was incorporated and 
had a franchise from the local authorities for the construc- 
tion of its Hne?" (2) *T)id the Appellate Division of the 
Supreme Court in the First Department have the power in 
its discretion to order said board of railroad commissioners 
in this proceeding and upon the record herein, for the rea- 
sons stated, to issue a certificate of public convenience and 
a necessity for routes i, 2, 3, 4, 6 and 7 applied for?" 

It appears from the record in the case that the New York 
City Interborough Railway Company, which will be herein- 
after designated as the Interborough Company, after filing 
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its certificate of incorporation, applied to the local authori- 
ties of the city for their consent to the construction and 
operation of a surface street railroad in certain streets speci- 
fied, and that the municipal authorities granted the applica- 
tion in the form of an ordinance passed by the board of 
aldermen and approved by the mayor. Thereupon that com- 
pany applied to the State Board of Railroad Commissioners, 
under section 59 of the Railroad Law, for a certificate of 
public convenience and necessity, and upon that application 
the certificate was refused. After such refusal an applica- 
tion was made to the Appellate Division, upon the evidence, 
papers and maps which were before the railroad commis- 
sioners for an order requiring the commissioners to give 
such certificate, and that court granted the order prayed for 
as to certain of the lines embraced in the franchise granted 
by the local authorities. It is from that order that this ap- 
peal is taken. 

As to the first question certified, the only criticism made 
to the validity of the incorporation of the Interborough Com- 
pany was as to whether the 10 per cent, of the capital stock 
subscribed for had been paid in in good faith as required by 
the statute. The question presented is purely one of fact, 
and, under the provisions of the constitution, our jurisdic- 
tion is confined to the review of questions of law ; therefore,, 
our examination of the evidence is limited to the determina- 
tion as to whether there is any evidence that supports the 
finding. For that purpose we have examined the testimony 
that was given before the railroad commissioners, and have 
reached the conclusion that there was evidence tending to 
show that the 10 per cent, had been paid in, in cash and in 
good faith. 

As to the second question, the statute expressly provides 
that the General Term (now the Appellate Division) of the 
Supreme Court has the power, in its discretion, to order the 
railroad commissioners to grant a certificate of public con- 
venience and necessity. This question being substantially 
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in the form of the statute, we should have no difficulty in 
answering it in the affirmative, were it not for the clause 
"upon the record herein." That clause calls for the de- 
termination as to the correctness of the practice adopted in 
bringing up the proceeding for review in the Appellate Di- 
vision. 

Section 59 of the Railroad Law, so far as it is material, 
provides as follows: "No railroad corporation hereafter 
formed under the laws of this State shall exercise the pow- 
ers conferred by law upon such corporations or begin the 
construction of its road * * * until the board of rail- 
road commissioners shall certify * * * that public con- 
venience and necessity require the construction of said rail- 
road as proposed in said articles of association. * * * 
After a refusal to grant such certificate the board shall cer- 
tify a copy of all maps and papers on file in its office and 
the findings of the board when so requested by the directors 
aforesaid. Such directors may thereupon present the same 
to the General Term of the Supreme Court of the depart- 
ment within which such road is proposed, in whole or part, 
to be constructed, and said General Term shall have power, 
in its discretion, to order said board for reasons stated %o 
issue its certificates, and it shall be issued accordingly." 

It must be conceded that the statute is exceedingly meagre 
in its provisions as to the practice to be followed, and doubt- 
less for that reason most of the proceedings, for the review 
of the actions of the board of railroad commissioners, have 
been by certiorari. But we think the legislative intent is 
sufficiently apparent from the provisions to which we have 
referred. It was intended to vest in the General Term (now 
Appellate Division) power to review the determination of 
the railroad commissioners in case they should refuse the 
certificate of public convenience and necessity (Matter of 
New Hamburgh & P. C. R.R., 76 Hun, 76). For this pur- 
pose the railroad commissioners were required, on the re- 
quest of the directors of a railroad company, to certify a 
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copy *'of all maps and papers on file" in their office and of 
the findings of the board. It is true that the statute does 
not in express terms state that the commissioners shall cer- 
tify a copy of the testimony taken before them^ but we think 
that the certification of the testimony was implied and in- 
tended. The testimony, with the maps and papers on file, 
together with the findings of the board, furnish a complete 
record of all the proceedings before the commissioners and 
enables the Appellate Division to review the determination 
made thereon. It is also true that the statute has not pointed 
out the precise practice that should be adopted in bringing 
the case to a hearing before the Appellate Division, but that 
court may, by rule or otherwise, specify the time and notice 
that shall be given to the parties interested upon which it 
will entertain the application. In this case the evidence was 
certified by the railroad commissioners, together with all of 
the maps and papers before them and a copy of the findings. 
The record was, therefore, complete and one upon which 
the Appellate Division had the jurisdiction to make the 
order in question. 

A motion for the dismissal of the appeal herein was sub- 
mitted. We have only to say that the order herein was a 
final order in a special proceeding, and that in the absence 
of any provisions in the Railroad Law giving a right to 
appeal to this court, it was reviewable as a matter of right, 
under section 190 of the Code of Civil Procedure, so far as 
the questions of law were concerned. 

The motion to dismiss the appeal should be denied and 
the order appealed from affirmed, with costs. 

CuLLEN, Ch.J.; Gray, O'Brien, Bartlett, Vann and 
Werner, JJ., concurred. 
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NOTE. 

Leave to Appeal to Court of Appeals Generally. 

Section 190, subdivision 2, of the Code of Civil Procedure, 
provides : 

"Appeals may also be taken from determinations of the 
Appellate Division of the Supreme Court in any department 
where the Appellate Division allows the same, and certifies 
that one or more questions of law have arisen which in its 
opinion ought to be reviewed by the Court of Appeals, in 
which case the appeal brings up for review the question or 
questions so certified and no other, and the Court of Ap- 
peals shall certify to the Appellate Division its determina- 
tion upon such questions." 

Section 191, subdivision 2, of the Code of Civil Procedure, 
in part, provides as follows : 

"Unless such Appellate Division shall certify that in its 
opinion a question of law is involved which ought to be re- 
viewed by the Court of Appeals, or, unless in case of its re- 
fusal to so certify an appeal, is allowed by a judge of the 
Court of Appeals." 

The rule is laid down by the Court of Appeals when a 
party should be granted permission to appeal and questions 
certified to it for review (Sciolina v, Erie Preserving Co., 
151 N. Y., 50). 
Says Andrews, Ch, J. : 

"I am of opinion that the right reserved to apply to the 
court or a judge to allow an appeal was intended primarily 
to provide for exceptional cases where public interests or 
the interests of jurisprudence might be endangered by per- 
mitting a decision to go unchallenged, and that the questions 
to be considered by the court or judge to whom the applica- 
tion is made are : First, whether in his or its judgment there 
is reason to believe that some material error is disclosed 
by the record ; and, second, if so, whether it is sufficient im- 
portance to require the general principle of finality apper- 
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taining to the decisions of the Appellate Division to be dis- 
regarded in the particular case by the allowance of another 
appeal. In my judgment the mere existence of errors in 
rulings on the trials to the prejudice of the appellant does 
not alone warrant the granting of a certificate. Where the 
questions have a public aspect then different considerations 
apply. I can very well understand that where the supposed 
error relates to a question of constitutional law or the con- 
struction of a statute, or where the point is one upon which 
there is a conflict of decisions between different Appellate 
Divisions, or where it relates to a principle of law, or a 
question of evidence which, if permitted to pass uncorrected, 
will be likely to introduce confusion into the body of the 
law from the frequent recurrence of occasions where the 
same questions will come up, that in these and perhaps 
similar cases the public interests and the interests of juris- 
prudence would justify and perhaps require the granting 
of a certificate." (See, also, Kleiner v. Third Ave. R.R. 
Co., 162 N. Y., 193-197.) 

Amount of verdict will not bring the case within the rule 
(Edgerley v. Long Island, 46 App. Div., 284-288). 

An order in an action which is neither a final judgment 
nor a final order in a special proceeding is not appealable to 
the Court of Appeals without the allowance of the certifi- 
cate by the Appellate Division. (Hammond v. National 
Life Ass'n., 168 N. Y., 262-264.) 

So the appeal when it is allowed is properly taken from 
the judgment or order and not from the question certified, 
as there is no way to review a question passed upon in the 
court below otherwise than upon an appeal from the judg- 
ment or order which decided the question. (The Bank of 
the Metropolis v, Faber, 150 N. Y., 200-209.) 

FORM OF THE QUESTION TO BE CERTIFIED. 

The questions should be so framed that the answers may 
determine the particular controversy involved in the appeal 
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and not merely a part of it. (Blaschko z/. Wurster, 156 N. 

Y., 437-445.) 

Section 190 of the Code of Civil Procedure confines the 
jurisdiction of the Court of Appeals to the review of actual 
determinations made by the Appellate Division. A ques- 
tion cannot be certified for determination by the Court of 
Appeals where it did not arise or was not passed upon by 
the Appellate Division. (Coatsworth v. Lehigh Valley R. 
Co., 156 N. Y., 451-458.) 

Each question certified to the Court of Appeals by the 
Appellate Division should be separately stated so that it can 
be answered yes or no, (Devlin v, Hinman, 161 N. Y., 115- 
118.) 

As to the form of question in extenso, see Neresheimer v. 
Smyth, 167 N. Y., 202. 

The questions which are to be' certified to the Court of 
Appeals for review must be stated in the notice of motion 
to the Appellate Division. (Harroun v. Brush Elec. L. Co., 
14 App. Div., 19.) 



JAMES HEBRON, appellant, v. FRANK WORK, re- 
spondent. 

Supreme Court — Appellate Division — First Depart- 
ment — March, 1905. 

§§ 767, 870, 872, 872, Subd. 5 ; 873, 875. 

Deposition of party taken during trial — Construction of Sec- 
tion 870, Code of Civil Procedure, as Amended by Chap- 
ter 6p6, Laws 1904 

The reasonable interpretation of the amendment by chapter 696, 
Laws of 1904, of section 870 of the Code of Civil Procedure, 
authorizing the taking of a deposition of a party , during the 
trial, would seem to be that the Legislature intended to provide 
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for the contingency where the necessity for the examination did 
not exist before the commencement of the trial but arose there- 
after. 

If the statute as so amended authorizes an examination of a party 
at his own instance during the trial, even if the facts necessitat- 
ing the examination were known to the party or his counsel 
when the case was moved for trial, the discretionary power to 
order an examination should not be exercised in such circum- 
stances. 

Where the application was made to the court at which the trial was 
pending and not to a judge, and no affidavit was presented set- 
ting forth the facts required by section 872 and no order in 
writing was made, Held that, although there was a waiver as 
to the time of the examination and as to the necessity of having 
a referee, there was no waiver of the necessity of showing the 
jurisdictional facts. 
{Decided March, 1905.) 

Appeal by plaintiff from a judgment of the Supreme 
Court entered upon a verdict of a jury in favor of the de- 
fendant and from an order denying his motion for a new 
trial made upon the minutes of the court. 

John Delahunty, for appellant. 

H. B. Closson, for respondent. 

Laugh LIN, J. — The principal question presented by this 
appeal arises on the taking of the testimony out of court 
during the trial against objections interposed by counsel for 
the plaintiff. The learned counsel for the respondent, how- 
ever, contends in effect that the plaintiff failed to establish 
a cause of action, and that defendant's motion for a non- 
suit at the close of the plaintiff's case and for a dismissal of 
the complaint made at the close of the evidence should have 
been granted, and that it is, therefore, unnecessary to ex- 
amine the question to which attention has been drawn. The 
record fails to disclose that the defendant moved for a non- 
suit, although it appears that at the close of the evidence his 
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counsel moved for a dismissal of the complaint "on the 
ground given at the end of the plaintiff's case," and on the 
further ground that this was. an action for conversion,, and 
that plaintiff had failed to show title in himself at the time 
of the conversion. As already stated, the record does not 
.show a motion for a dismissal at the end of the plaintiff's 
case. Counsel for the respondent now contends that it is 
not an action for conversion, but an action for breach of 
contract to purchase stock, and that the plaintiff has failed 
to show any consideration or damages recoverable upon that 
theory of the case. The appellant insists that it is an action 
ior conversion, and, as already stated, it appears to have 
teen so treated by both parties upon the trial. Moreover, 
we think the allegations of the complaint clearly show that 
it is the ordinary action by a customer against a stock broker 
ior the conversion of stocks purchased and held for the cus- 
tomer upon margins. The plaintiff gave evidence tending 
to establish these allegations, and made out a case for the 
jury. It therefore becomes necessary to revert to and de- 
cide the other question. 

The examination of the defendant was taken during the 
trial upon the theory that he was incapacitated by age and 
ill-health from appearing in court as a witness. There does 
not appear to have been any change in his condition after 
the case was moved for trial or for a long time prior thereto, 
and the state of his health and infirmity were known to his 
counsel. It does not appear that any application to take his 
testimony was made prior to the commencement of the trial 
or that the plaintiff or his attorney or counsel was notified 
that the defendant would be unable to appear or that an ap- 
plication would be made to take his testimony during the 
trial. As the court was about to adjourn at the close of the 
first day of the trial and after the examination of the de- 
fendant in chief had been substantially completed, counsel 
for the defendant informed the court that it would be neces- 
sary to take the testimony of his client out of court, and 
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presented an affidavit of a physician, verified eight days be- 
fore, tending to show the necessity therefor. Counsel for 
the plaintiff questioned the facts stated in the affidavit and 
interposed the further objection that the court had no power 
to grant the application. The court announced that a phy- 
sician would be sent to see and report on the condition of 
the defendant in the morning, at which time decision on the 
application would be made. In the morning the court an- 
nounced that a letter received from a physician sent to ex- 
amine and report on the defendant's condition showing the 
necessity for the examination out of court had been received 
and exhibited it to counsel, and orally directed from the 
bench that the testimony of the defendant should be taken, 
but gave the plaintiff the option to suspend the trial until 
the following Monday for the purpose of taking the testi- 
mony before a referee. Counsel for the plaintiff stated that 
he desired to file affidavits in opposition to the affidavit of 
the physician, presented by the defendant the day before, 
and that he excepted to the ruling of the court that the ex- 
amination of the defendant should be taken. In answer to 
an inquiry by the court as to whether the testimony could be 
taken before a stenographer or whether the assistance of a 
referee on the examination would be necessary, counsel for 
the plaintiff stated that there would be no technical objection 
end that a stenographer would answer. The testimony was 
taken during the noon recess, and when the stenographer 
was called in behalf of the defendant to report the testimony 
from his notes, counsel for the plaintiff interposed the same 
objection and exception to the reading of the deposition as 
he had interposed originally to the taking of the testimony. 
It is contended on the part of the respondent that by the 
amendment to section 870 of the Code of Civil Procedure 
by chapter 696 of the Laws of 1904, which took effect before 
the commencement of the trial, that the examination of a 
party either before or during the trial is now authorized. 
That section, as so amended, now provides : 
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**The deposition of a party to an action pending in a court 
of record or of a person who expects to be a party to an 
action about to be brought in such a court, other than a 
court specified in subdivision sixteenth, seventeenth, eigh- 
teenth or nineteenth of section two of this act, may 
be taken at his own instance or at the instance of 
an adverse party, or by a coplaintiff or codefendant at 
any time before or during the trial, as prescribed in this 
article." The only change made by the amendment was the 
addition of the words "or during." Prior to the amendment,, 
the taking of the deposition, when authorized at all, could 
only be taken before the trial. The effect of the amendment 
was to authorize the taking of the deposition during the trial 
as well in a case where the taking of the deposition was au- 
thorized. If, therefore, the deposition of the defendant could 
have been taken before the trial for the cause here assigned,^ 
the amendment would confer jurisdiction to order it taken 
during the trial in a proper case. It will be observed that 
section 870, while authorizing the examination of a party, 
does not prescribe the circumstances under which the exam- 
ination may be had, but provides that it may be taken "as 
prescribed in this article." The provisions of the article 
defining the circumstances under which the examination 
may be taken are contained in section 872. Sub- 
division 5 of that section relates to examinations in cases, 
among others of sickness or infirmity, and provides that the 
subdivision does not apply where the person to be examined 
is a party. A literal reading of this section would seem to- 
indicate that it does not authorize the examination of a party 
upon that ground, but the history of the legislation on this 
subject shows that the provision that that subdivision does 
not apply where the person to be examined is a party, was 
inserted before the examination of a party at his own iw-. 
stance was authorized and the exception was designed to 
confine the scope of that subdivision to the examination of a 
witness and to make it clear that where the examination of 
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a party was at the instance of an adverse party it was not 
necessary to show that the party to be examined was about 
to depart from the State or was so sick or infirm 
as to render it probable that he would not be able 
to attend the trial (Farmers' Loan & Trust Co. v. Siefke, 
144 N. Y., 355, 361 ; McVity v. Stanton, 37 N. Y. Rep., 
752). These sections should be revised to harmonize with 
the changes made in the law by the Legislature and to con- 
form clearly to the construction placed thereon by the courts, 
to the end that new beginners may not be obliged to devote 
days of study to ascertain the correct practice in obtaining 
the examination of a party or a witness, and that the old 
practitioners, and the courts may not be misled when re- 
quired to act without much time for examination or reflec- 
tion. Prior to the amendment of 1904, therefore, the ex- 
amination of a party might be had before trial at his own 
instance upon this ground. It does not follow, however, 
that the deposition may be taken during the trial for cause 
existing and known to the party and his counsel prior to the 
commencement thereof. The reasonable interpretation of 
the amendment would seem to be that the Legislature had 
in mind that the necessity for the examination might not ex- 
ist before the commencement of the trial, but might arise 
thereafter ; and the intent of the Legislature in enacting the 
amendment apparently was to provide for such contingen- 
cies. If the construction of this amendment adopted at the 
trial should prevail, the examination of a party at his own 
instance would seldom or never be taken until after the com- 
mencement of a trial. Such a practice would result in delay 
and confusion upon the trial, and often produce injustice. 
If, therefore, the statute required a construction that would 
authorize an examination during the trial, even if the facts 
necessitating the examination were known to the party or 
his counsel when the case was moved for trial, we would be 
disposed to hold that the discretionary power should not be 
exercised in such circumstances. It is manifestly unfair to 
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the adverse party, who might, had he known that such an 
application would be made, have preferred to consent that 
the case go over the term or be postponed until the exam- 
ination could be taken, or until the party would be able to 
appear upon the trial. 

Moreover the objection that the court had no power to 
order the examination was well founded for other reasons. 
The application was made to the court and not to the judge, 
and no affidavit was presented setting forth the facts re- 
quired by the provisions of said section 872, and no order in 
writing was made, entered or served as required by law 
(Code Civ. Pro., sees. 767, 873, 875). It is claimed that 
these objections were waived, but we think not. There was 
doubtless a waiver as to the time of the examination 
and as to the necessity, of having a referee, but 
there was no waiver of the necessity of showing the 
jurisdictional facts. Counsel for the plaintiff merely under 
protest obeyed an oral direction of the court, to which he 
took exception on the ground that it was unauthorized. 

It follows, therefore, that the judgment and order should 
be reversed and a new trial granted, with costs to appellant 
to abide the event. 

Van Brunt, P.J. ; Patterson and O'Brien, JJ., concur. 
Hatch, J., concurs in result. 
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ARTHUR DURHAM, respondent, v. CORA W. DUR- 
ham, appellant. 

Supreme Court — Appellate Division — First Depart- 
ment — December, 1904. 

§ 1770. 

Action to annul marriage — Effect of former judgment in 

action for separation, 

1. In an action for a separation, defendant cannot plead by way of 

counterclaim, facts which would authorize the annulment of the 
marriage. 

2. In an action for a separation, plaintiff is required to establish the 

existence of a valid marriage, and defendant may plead as a de- 
fense thereto facts which would show that there was no valid 
marriage. 

3. A judgment of separation establishes the existence of a valid 

marriage, and so long as that judgment stands, it is conclusive 
of such question upon the parties to the litigation. 

4. Public policy requires that issues raised in an action should be 

disposed of only at a trial and not upon motion. 
{Decided December^ 1904.) 

Appeal from an order denying the defendant's motion for 
a final judgment upon the pleadings. 

Edward Lazansky, for appellant. 

David May, for respondent. 

Hatch, J. — This action was brought to annul a mar- 
riage contract subsisting between the parties hereto upon the 
ground that the consent of the plaintiff was procured thereto 
by fraud and duress practiced upon him by the defendant. 
The answer admitted the marriage, denied the other mate- 
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rial allegations of the complaint, and furthet avers for a 
separate defense that an action for a separation was brought 
in the Supreme Court, Kings County, by the defendant 
herein against the plaintiff; that the plaintiff appeared 
therein and answered ; that the cause of action which he has 
pleaded in the complaint had accrued at that time, but that 
he did not plead it either as a counterclaim or by way of 
defense ; that the said action resulted in a judgment in favor 
of the plaintiff therein, granting her a separation and di- 
recting him to pay alimony. The said judgment further de- 
creed that the said Cora W. Durham was the lawful wife 
of the said Arthur Durham. Upon motion of the defendant, 
the plaintiff was directed to reply to the affirmative defense 
set forth in defendant's answer. Thereafter the plaintiff 
served a reply to the answer, in which he averred that under 
any by virtue of the statute in such case made and pro- 
vided the cause of action made and set forth in the com- 
plaint herein could not have been pleaded as a counter- 
claim or defense in said separation action, nor did the 
same constitute a counterclaim or defense thereto. The 
defendant then moved for a judgment dismissing the com- 
plaint upon the pleadings. The motion was denied, and from 
the order entered thereon this appeal is taken. 

We agree with the learned court below that the plaintiff 
could not have pleaded the facts averred in his complaint 
by way of counterclaim to the separation action. In matri- 
monial actions jurisdiction is derived from the statute relat- 
ing to such subject. There exists no common-law jurisdic- 
tion over the matter, and the court in administering the same 
can only exercise such jurisdiction as the statute confers, or 
such as is necessarily incidental to the exercise of the power 
conferred thereby (Erkenbrach v. Erkenbrach, 96 N. Y., 
456). Section 1770 of the Code of Civil Procedure makes 
provision for a defense by way of counterclaim, but in its 
application it is limited to an action for a divorce a vinculo 
and a mensa et thoro. A defense by way of counterclaim 
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upon facts which would authorize the annulment of a mar- 
riage is not provided for in the section and does not seem 
to be authorized by any other statute. That a counterclaim 
is not permissible as a pleading under such circumstances 
was held in Taylor v. Taylor (25 Misc., 556; affirmed by 
this court without opinion, 68 App. Div., 638). Such con- 
clusion, however, does not meet the present situation. While 
the plaintiff herein could not have pleaded the matter by way 
of counterclaim he was not deprived of pleading the matter 
in defense to the action of separation. The existence of a 
valid marriage lies at the foundation of the right to main- 
tain matrimonial actions. The right to judgment in an 
action for separation is dependent upon facts showing a dis- 
regard of the obligation and duty which arise out of the 
marital obligation, and can only attach when such relation 
exists. In the action of separation, therefore, the plaintiff 
was required to establish the existence of a valid marriage 
as a prerequisite. to her right to a judgment compelling the 
fulfillment of the obligation and duty which flowed there- 
from. If there was failure to establish the existence of a 
valid marriage contract there would of necessity be failure 
to establish any obligation or duty owed by the plaintiff to 
the defendant, as it could only arise out of such a contract. 
It necessarily follows that if there existed no valid marriage 
it would have constituted a complete defense to the action 
for separation; for if established it would appear that the 
plaintiff never had a cause of action, as no legal obligation 
or duty upon the part of the defendant to her could possibly 
arise. The matter set forth in the present complaint was, 
therefore, available to the plaintiff in this action as a defense 
to the action for separation. The issue of marriage between 
the parties in the last named action was directly and neces- 
sarily involved, and no judgment could proceed from the 
court in favor of the plaintiff therein unless it was established ; 
consequently when judgment passed in that action in favor 
of the plaintiff it necessarily established the existence of a 
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valid marriage, and so long as the judgment stands it is 
conclusive of such question upon the parties to the litigation. 
Such a situation brings the case directly within the rule an- 
nounced in Pray v. Hegeman (98 N. Y., 351), as it was mat- 
ter comprehended within the issue involved, and could have 
been actually litigated therein and determined. Indeed, the 
issue was necessarily determined by the judgment which 
was pronounced. That such a judgment is res ad judicata 
was expressly held in Townsend v. Van Buskirk {22 App. 
Div., 441). It follows, therefore, that while the matter 
pleaded by way of counterclaim would be unavailing be- 
cause not authorized by the Code, and because the court 
would be powerless to award an affirmative judgment in 
favor of the defendant thereon, yet it did go directly to the 
issue of marriage involved in the separation action, and the 
plaintiff herein, if he sought to attack the validity of the 
marriage contract, was necessarily bound to plead it as a 
defense in such action. But, notwithstanding this conclu- 
sion, we are of opinion that the motion was properly denied. 
Public policy requires that issues raised in actions should be 
disposed of only upon a trial and not upon motion; and 
while it is true that the defendant may doubtless move at 
the opening of the trial to dismiss upon the pleadings, as 
they then appear, the court will then have before it all of 
the facts and circumstances, together with the parties, which 
does not usually obtain upon motions, and may at that time 
make an inquiry into every fact and circumstance which af- 
fects the litigation and pronounce solemn judgment thereon. 
All rights of which the parties are possessed should await 
determination at a Trial Term of the court, where the mat- 
ter may be adjudicated with care and precision in accordance 
with such rights, as they may be ascertained. 

The order should, therefore, be affirmed and the motion 
denied, without costs to either party as against the other. 

Van Brunt, P.J. ; Patterson and Ingraham, JJ., con- 
cur. 
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Laughlin, J. (concurring). — I concur in the result, but 
dissent from the views expressed in the prevailing opinion. 
An action for the annulment of a marriage proceeds upon 
the theory that a marriage valid in form and in effect until 
annulled took place. Unlike other contracts, fraud does not 
render this contract void or even voidable at the election of 
the party imposed upon, but only upon such election and 
the decree of the court. The action for a separation involved 
the fact of the marriage, but not the question as to whether 
facts existed which would justify the cancellation of the 
contract should the defendant elect to bring an action there- 
for. The facts might not have been known to him at the 
time, and if they were the statute gives him a definite time 
within which to make his election, which cannot be abridged 
by a suit against him for separation in the meantime. The 
defendant in the action for a separation should, if he then 
knew the facts and determined to elect to have the marriage 
annulled, have brought an action for the annulment of the 
marriage and have stayed proceedings in the other pending 
the trial and decision thereof. That would have relieved 
the parties and the court of the perhaps unnecessary and 
fruitless burden of trying the action for a separation ; but I 
am not prepared to say that he was obliged to take that 
course. If there was issue of the marriage he might refrain 
on that account from endeavoring to have the marriage an- 
nulled, and if such issue died before the expiration of the 
period for bringing an action to annul the marriage, he 
should not be barred from maintaining his action merely 
because in the meantime an action for a separation had been 
successfully maintained against him. 
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ERWIN W. WINGERT, appellant, v. DAVID KRA- 
KAUER ei ai, RESPONDENTS. 

Court of Appeals — January, 1905. 

§ 1318. 
Time to Appeal. 

When the Appellate Division has reversed a judgment of the trial 
court in favor of the plaintiff and ordered a new trial and the 
order is immediately entered and notice thereof served on the 
plaintiff, but the judgment is not entered and notice served until 
more than sixty days thereafter, the time within which the 
plaintiff may appeal from the order to this court begins to run 
from the entry of the judgment (Code of Civ. Pro., sec. 1318). 
(Decided January, 1905.) 

Motion on behalf of the appellant to compel the respond- 
ents to accept his notice of appeal, 

Lyttleton Fox, for motion. 

Charles E, Nadal, opposed. 

Haight,^J. — Upon the trial of this action the plaintiff re- 
covered a judgment against the defendants for the sam of 
$10,633.57. Upon appeal to the Appellate Division of the 
First Department the judgment was reversed and a new 
trial ordered. That order was entered in the office of the 
Clerk of the County of New York on the 24th day of March, 
1904, and a notice of the entry thereof was, upon that day, 
served upon the plaintiff. Thereafter, and on the 31st day of 
October, 1904, a judgment of reversal was filed in the office 
of the clerk of the county and notice of the entry thereof 
-served upon the plaintiff. On the 7th day of November 
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thereafter the plaintiff served upon the attorneys for the de- 
fendants a notice of appeal to the Court of Appeals from the 
• order granting a new trial, containing a stipulation for judg- 
ment absolute should the decision of the Appellate Divisions 
be affirmed, together with a copy of an undertaking on ap-^ 
peal. These papers were forthwith returned to the plaintiff's 
attorneys by the attorneys for the defendants, with an in- 
dorsement thereon to the effect that they were not served 
in time. 

We think the questions raised should now be determined 
upon the merits. The practice adopted by the plaintiff con- 
forms to that in force in the Special Terms with reference* 
to the service of pleadings and notices which have been re- 
turned, and manifestly it would be unjust to the pities, in- 
volving them in additional labor and expense, to reserve the 
determination of the question until the argument of the ap- 
peal. 

The question presented calls for a construction of sectiorr 
1 318 of the Code of Civil Procedure. It provides as fol- 
lows: "Where a judgment from which an appeal is taken 
is reversed upon the appeal and a new trial is granted, an 
appeal cannot be taken from the judgment of reversal, but 
upon an appeal from the order granting a new trial, taken as 
prescribed by .law, the judgment of reversal must also be re- 
viewed." Under these provisions an appeal to the Court 
of Appeals must be from the order granting a new trial, but 
the judgment of reversal must be received. A judgment 
of reversal cannot be reviewed until it has been entered and 
consequently the appeal cannot be taken until aftef such en- 
try (Vernon v. Palmer, 67 How. Pr., 18). Under section 
1325 an appeal to the Court of Appeals from an order must 
be taken within sixty days after the service upon the appel- 
lant of a copy of the order and a notice of its entry. The 
appellant, therefore, is apparently left in an awkward posi- 
tion. More than sixty days had elapsed after the entry of 
the order before the entry of the judgment. If he complied. 
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with the provisions of section 1325 he had to take his appeal 
from the order within sixty days after its entry, while under 
the provisions of section 13 18 his appeal would be ineffect-- 
ual if taken before the judgment had been entered. Throop, 
one of the commissioners to revise the statutes^ in his note 
to section 13 18 of the Code says that it is new; that an ap- 
peal to the Court of Appeals from an order granting a new 
trial necessarily involves an appeal from a judgment of re- 
versal and that this leaves a door open to some confusion, 
especially in respect to the time within which the appeal 
must be taken. He then concludes that **as the judgment 
of reversal in such a case is a mere formality the unsuccess- 
ful party should be restricted to an appeal from the order 
granting a new trial." It has, as we think, been generally 
assumed by the profession that a judgment of reversal was 
required. Such apparently has been the view taken by this 
court in the cases of Vernon v. Palmer (67 How. Pr., 18) 
and Pharis v, Gere (112 X. Y., 408). Under the provisions 
of the old Code of Procedure the right to appeal to the Court 
of Appeals from an order granting a new trial was given by 
sections 1 1 and 349, and on such appeal it became the duty 
of the court to review the judgment of reversal. It is ap- 
parent from the note of the revisers, to which attention has 
been called, that it was their intention to perpetuate the prac- 
tice prescribed by the Code of Procedure in this regard and 
this practice has now been incorporated into the constitution 
of 1894 (art. 6, sec. 9), in which it is provided that appeals 
may be taken, as of right, to the Court of Appeals **from or- 
ders granting new trials on exceptions where the appellants 
stipulate that upon affirmance judgment absolute shall be 
rendered against them.'* Manifestly, in reviewing the order 
granting a new trial it involves a consideration of the judg- 
ment of reversal, which becomes the basis of the order grant- 
ing a new trial. Referring again to the provisions of section 
1 3 18 of the Code, it will be observed that the judgment of 
reversal must be reviewed on the appeal from the order. It 
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evidently contemplates the entry of a judgment of reversal 
as well as the entry of an order granting a new trial. A 
judgment may be reversed and the complaint dismissed and 
no new trial granted. In such a case the judgment becomes 
a final judgment and a further appeal would be from such 
judgment, but where a new trial is ordered we have two dis- 
tinct kinds of relief granted, one of which is the reversal 
of the judgment and the other is the granting of a new trial. 
One is denominated a judgment and the other an order 
granting further relief. 

In the case of Pharis v. Gere (112 N. Y., 408, 412), 
Finch, J., in discussing the provisions of section 13 18 of the 
Code, savs : 'The trouble is that the decision of the General 
Term under the distinction of the Code is not a single, but a 
compound thing ; consists both of a judgment and an order 
— ?i judgment of reversal and an order for a new trial. The 
order may be appealed from, the judgment cannot be. To 
swamp the order in the judgment would effect the counsel's 
purpose, but would nullify the distinct provisions and definite 
object of the existing terms of the Code.*' 

It is, therefore, apparent from the provisions of the sec- 
tion as they have been understood and construed by this 
court, that while the judgment and order grant separate and 
distinct kinds of relief to a party, they may be entered to- 
gether so that the appeal from the order may be taken within 
the time prescribed by the Code. But in case this should not 
be done we think it must be held that the time within which 
the appeal must be taken from the order does not commence 
to run until the judgment of reversal is also entered. It fol- 
lows that the appeal in this case was taken within the time 
required by the Code, and, therefore, that the motion to 
compel the respondents to accept the notice of appeal and 
the papers connected therewith should be granted with $10 
costs. 

CuLLEN, Ch J. ; Gray, O'Briex, Bartlett and Werner, 
JJ., concur; Vann, J., not voting. 

Motion granted. 
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In the matter of the judicial settlement of the ac- 
count OF THOMAS WATSON et al,, as executors, 
JETC, OF JOSEPH CORBIT, deceased. 

Supreme Court — Appellate Division — First Depart- 
ment — March, 1905. 

§§ 829, 1822, 2545, 2562, 2730, 2743. 

Presumption of good faith — Conduct of executors in suffer- 
ing claim to be established unthout stubborn contest held 
not necessarily to have been fraudulent, collusive or negli- 
gent. 

The rule is settled that where inferences are equally consistent with 
innocence or guilt, equally consistent with good faith or bad, or 
equally consistent with the view that one upon whom a duty is 
placed has or has not performed it, we are required to draw 
-those inferences which are consistent with innocence, with good 
faith, with diligence and performance of duty rather than the 
opposing inferences. 
(Decided March, igos.) 

Appeal by executors of Joseph Corbit from so much of 
the decree of the surrogate judicially settling their accounts 
as surcharges them with $12,754.82 principal, and $937.17 
interest, and surcharges their account in other respects and 
as reduces their commissions. 

The executors filed their accounts and applied for judicial 
settlement. Objections having been filed, a referee was ap- 
pointed to examine the accounts and determine the questions 
arising and report. The decree follows and confirms the. 
report, and upon further evidence taken before the surro- 
jgate fixed the commissions of the executors. 
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Henry A. Forster, for appellants. 

Milton £. Robinson, for Bunnell et aL, respondents. 

James H. Marsh, for Patterson et aL, respondents. 

O'Brien, J. — ^The facts are sufficiently stated in the opin- 
ion of Mr. Justice Laughlin. The rule is settled that where 
inferences are equally consistent with innocence or guilt; 
equally consistent with good faith or bad, or equally consist- 
ent with the view that one upon whom a duty is placed has 
or has not performed it, we are required to draw those infer- 
ences which are consistent with innocence, with good faith, 
with diligence and performance of duty, rather than the op- 
posing inferences. I think that, without doing violence to 
any of the inferences that should fairly be drawn from the 
facts surrounding the obtaining and paying of the judgment 
by the executors, an argument could be built up in support 
of the view equally as cogent and logical as that presented 
against it ; that, so far as the executors are concerned, there 
is no reason for holding that by any collusion with the widow 
or through any fraud upon the estate of v/hich they are 
trustees, they entered into any arrangement or were guilty 
of bad faith, or were negligent in permitting the judgment 
to be obtained. 

It must be conceded that there was a question as to 
whether the widow had or had not a valid claim against the 
estate. She had asserted it, and was engaged in pressing it ; 
and, in addition, she had a right and had shown an inclina- 
tion to contest the validity of the will itself. The executor, 
Watson, who had been the private secretary and business 
manager of the testator, and who was entirely familiar with 
the merits of the claim as well as what were the chances of 
success had the widow contested the will, is not to be charged 
with bad faith or want of diligence if, in his best judgment, 
he concluded that it would be better to avoid the contest of 
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the will and pay the claim of the widow if it could be estab- 
lished. To that end, the claim was rejected by the execu- 
tors and afterwards referred ; and it is because the attorney 
for the executors did not object to the widow's testifying to 
personal transactions between herself and her deceased hus- 
band, which were incompetent under section 829 of the Code 
of Civil Procedure, that the charge of negligence is made. 

The executor, Watson, was examined as a witness on the 
reference to prove the widow's claim, and his testimony 
tended to establish its validity. This testimony was compe- 
tent when given, and was sufficient to sustain the validity 
of the widow's claim. On this accounting, however, wherein 
the good faith of the executors in paying the claim or judg- 
ment is brought in question. Watson's testimony was ex- 
cluded upon the ground that it is incompetent under section 
829 of the Code, although concededly competent when given 
on behalf of the widow on the reference to prove her claim. 

The testimony of the widow upon this accounting of the 
executors was received, but, as appears from the report of 
the referee, the proceedings had upon the hearing and the 
discussion by him in his final opinion, no weight was at- 
tached to it, because, as suggested, the testimony which she 
had formerly given upon the reference to establish her own 
claim was then incompetent. In this record, therefore, we 
have these anomalies : That the original claim of the widow 
was sustained by her own testimony, which should have been 
excluded because incompetent, and by the testimony of the 
executor Watson, who was on that proceeding a competent 
witness ; while upon the subsequent accounting of the ex- 
ecutors it was held to be an invalid claim, as the, referee 
rejected the testimony of Watson because it was then incom- 
petent, and rejected the testimony of the widow as of little 
or no weight because formerly incompetent. Thus the ex- 
ecutors are "between the devil and the deep sea," and it can- 
not be that these inconsistent rulings on evidence are right. 
We are of opinion that as the widow was a competent wit- 
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ness upon this hearing, the executors were entitled to have 
her evidence received and to have the same fairly considered 
and weighed, and if it established that the claim which she 
enforced was a just claim, the executors would be protected 
in the payment of it. As her testimony appears to have been 
arbitrarily rejected by reason of her former incompetency, 
the executors have been placed in a position of being unable 
to establish the validity of the claim, even though it exists as 
a fact, and of which they had competent evidence at the time 
of its payment. 

It would seem to be a harsh and unjust rule to apply to 
surcharge the executors with this judgment. It is only, as 
said, by resolving against the appellants' inferences equally 
as consistent with their good faith and honesty as with bad 
faith and fraud that the conclusion can be reached that the 
claim of the widow, which was reduced to judgment and 
which was admittedly paid by the executors, is not a proper 
credit to allow them. The principal argument in support of 
this finding is that their attorneys upon the reference were 
not sufficiently astute and did not avail themselves of the 
advantage which, under section 829 of the Code, they pos- 
sessed of keeping out certain testimony which was given in 
support of the widow's claim. Taking the then situation 
from the executors' standpoint, there was a fair question as 
to whether the widow's claim was honest and valid. They 
required her to establish it before a referee, and the reason 
why a more stubborn contest was not made is furnished by 
the testimony of the executor Watson, who believed it to be 
a good claim. After it was proven the executors, by paying 
it, avoided the contest of the will. Are they to be judged 
upon the basis of the fuller knowledge of all the facts which 
they now possess, and which now appear, rather than upon 
the knowledge and the facts which they possessed at the 
time when the widow's claim was presented? I think their 
acts are to be judged in the light of the knowledge which 
they possessed when they paid the claim, and so judged, I 
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do not think they can be justly characterized as fraudulent, 
collusive or negligent, but, on the contrary, though they may 
not have acted wisely, and though their judgment, as shown 
by subsequent events, may have been faulty when they ex- 
ercised it, I believe they acted in good faith and honestly. 

The decree should be reversed and a new hearing had 
before another referee, with costs to appellants to abide the 
event. 

Van Brunt, P.J., and Hatch, J., concur. 

Laughlin, J. (dissenting) — The principal item sur- 
charged is a judgment for $10,423.55 recovered by the 
widow of the testator. It was recovered on a reference by 
the surrogate under section 2718, Code of Civil Procedure, 
of a claim filed by her against the estate which the executors 
rejected and consented to refer. The claim was for $3,000, 
alleged to have been advanced by her to her husband in 
January, 1896, and for $6,0000, the alleged value and avails 
of a farm in Plainfield, New Jersey, alleged to have been 
intrusted to him for disposal, making $9,000, which, it is 
stated in her claim, "were so intrusted to said Joseph Corbit 
for investment and to be dealt with by him for her benefit, 
less $1,500, the value of the equity in property which he 
transferred to her, leaving a balance of $7,500. 

The testator was seventy-two years of age when he mar- 
ried and was conducting a real estate and brokerage busi- 
ness in the City of New York, under the name of J. Corbit 
& Co. He had for some years left the management of his 
business, including his private and business bank account, 
almost exclusively to the appellant Watson, his confidential 
agent and bookkeeper, whom he appointed one of his three 
executors. 

The judgment was conclusive on the executors and against 
the estate until annulled for fraud or collusion or vacated 
by the Supreme Court ; and with the consent of the surro- 
gate execution could be issued thereon against the personal 
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estate, or it would have to be allowed on distribution (C. C. 
P., sees. 1825 and 2743), but on the accounting the executors 
could be charged with the amount of the judgment upon 
proof that the claim was in fact invalid, and that they were 
guilty of negligence or collusion in defending the estate 
against it (Matter of Saunder's Estate, 4 Misc., 28). The 
correctness of that part of the decree surcharging the ex- 
ecutors with the judgment and interest thereon, therefore, 
depends upon whether it has been shown both that the claim 
was invalid and that the executors were guilty of negligence 
or collusion in allowing a recovery thereon ; and the burden 
of establishing these facts was on the contestants. If the 
claim was valid and enforcible, they could not be surcharged 
therewith, even though they were guilty of negligence or 
collusion in allowing the recovery of the judgment; but if 
it was invalid they were properly surcharged with the judg- 
ment and interest if they did not employ a competent at- 
tomev to defend the estate or did not inform him of all the 
material facts within their knowledge, or discoverable by 
reasonable diligence, and did not exercise due care in having 
the same presented to the court. In the absence of fraud or 
collusion, if they employed a competent attorney and in 
good faith took and acted upon his advice, they should not 
be held responsible for his failure to object to incompetent 
evidence or to present competent evidence which they fully 
brought to his attention. It appears that they were repre- 
sented by an attorney on the hearing before the referee to 
whom the claim was referred. The widow, however, was 
permitted to testify without objection in support of her claim 
to personal transactions between herself and her husband. 
The executor Watson, a competent witness, also gave ma- 
terial testimony tending to support her claim; but he was 
not fully interrogated concerning all the material facts within 
his knowledge and without the incompetent testimony of 
the widow her claim, as to the $3,000 at least, was not estab- 
lished. 
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Upon the hearing before the referee on the accounting, 
some of the material testimony given by Watson before the 
referee on the hearing of the widow's claim was received and 
afterwards stricken out as incompetent under section 829 
of the Code of Civil Procedure. I am of opinion that it was 
incompetent. The widow's claim had then merged in the 
judgment which had been paid, but this resulted in making 
the executors directly interested as they were seeking to 
sustain their right to be reimbursed for the judgment (Mat- 
ter of Smith, 153 N. Y., 124). At first blush this rule of 
evidence may seem unjust and unsound, but on reflection it 
will be seen that where the validity of a claim against an 
estate depends on the personal knowledge of an executor 
or administrator, he may protect himself by not voluntarily 
settling the claim. If it should be established on the ac- 
counting before the surrogate, where interested parties could 
be heard (sees. 1822^ 2743, Code of Civ. Proc.), or if an 
action be brought or a reference had of the claim, which be- 
comes an action and the claim be established by his evidence 
which is then competent, he could not be charged with negli- 
gence, and the claim could not be disallowed on the account- 
ing, even though, because established by judgment, he had 
then become an interested party and an incompetent witness 
(sec. 2743, Code Civ. Proc.). Other exceptions to the ad- 
mission and rejection of evidence were taken, but they do 
not require special consideration, in view of the rule that a 
decree of a surrogate's court may not be reversed for errors 
in receiving or rejecting evidence unless "necessarily" preju- 
dicial (C. C. P., sec. 2545; Matter of Miner, 146 N. Y.^ 
121). 

I am of opinion that the contestants fairly sustained the 
burden of showing both that the widow's claims were not 
enforcible and also either collusion or negligence on the part 
of the executors in allowing the recovery of the judgment. 

According to the claim filed by the widow neither the 
$3,000 nor the proceeds of her New Jersey farm was loaned 
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to her husband; and yet the judgment she recovered went 
upon that theory, for she was allowed interest upon both. 
Her formal claim was, as has been seen, that she turned the 
money and property over to him **for investment and to be 
dealt with by him for the benefit of his claimant." In the 
absence of negligence or mismanagement, therefore, she 
would only be entitled to an accounting for the property into 
which her money and property went, provided that original 
understanding was not altered. Her testimony before the 
referee was in accordance with this construction of her 
claim. She was not cross-examined. The executor Watson 
was called as a witness in her behalf, and he was cross-ex- 
amined ; but apparently with a view to establishing rather 
than disproving her claim. The undisputed evidence of the 
transactions between the claimant and her husband shows 
that these were not loans, and that her property, so far as 
it was used, was invested together with property of her hus- 
band, and by their mutual consent and co-operation, as joint 
ventures, and that the property was in fact ultimately parti- 
tioned and divided between them equitably and substantially 
in accordance with their respective interests. Her farm, 
instead of being sold for $6,cxx) and the proceeds turned over 
to her husband and invested by him — as the referee was 
given to understand by her testimony and that of the execu- 
tor Watson — was exchanged for a long term lease of prem- 
ises No. io6 Eighth avenue. New York City. A contract 
for the exchange was first negotiated and made in her name ; 
and, by her written direction, the lease was assigned, not to 
her husband, but to him and herself. The purchase price 
of the leasehold was $27,250, and the equity of the assignor 
thereof was $14,750. Title was taken subject to the in- 
cumbrances, and the husband paid the entire consid- 
eration for the equity, with the exception of his wife's 
farm, which was turned in at a valuation of $6,ooa It is 
claimed tfiat Corbit received $3,000 through his wife which 
was used in paying this consideration. Upon the reference 
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of her claim she was permitted to testify without objection 
to her incompetency that in the month of January, 1896, her 
husband collected $3,000 owing to her from her father's 
estate and never accounted therefor ; and the executor Wat- 
son, who it appears had no personal knowledge of the source 
from which the testator obtained the money, except that it 
had not been received from his business, testified that there 
was deposited to the credit of the testator in his private bank 
account the sum of $2,000 on January 2, and $1,000 on Janu- 
ary 4, 1896. It is, therefore, claimed that even though the 
widow may have been a competent witness on the account- 
ing, on account of the fact that her claim has been finally 
settled, that since this has resulted from the neglect of the 
executors to object to her incompetent testimony on the ref- 
erence of her claim, without which evidence the claim as to 
the $3,000 was not established, that her evidence should 
receive no consideration. As I view the case, it is unneces- 
sary to decide this question, for, assuming that her farm 
and $3,000 went into this trade, yet I think she has been 
fully paid by receiving and accepting property which at the 
time both she and her husband believed to be more than her 
equity, whether it be treated as a loan or an investment or 
as a joint speculation. On this basis her investment in the 
leasehold aggregated $9,000 and that of her husband $5,750. 
The leasehold was exchanged by her consent for premises 
Xos. 170 and 172 East Ninetieth street, which at the time 
were of about equal value. The husband took the title to 
No. 170, which was subject to incumbrances aggregating 
$27,000, and the wife took title to No. 172, which was then 
subject to incumbrances aggregating $27,500; but the hus- 
band subsequently paid off $2,500 of the incumbrances 
thereon, making the principal amounts invested by him $8,- 
250. and leaving his premises, No. 170, subject to incum- 
brances for $2,000 more than hef premises, No. 172, of sup- 
posed equal value. It appears that the husband received and 
appropriated to his own use all of the rents of these respec- 
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tive parcels, but it is not clear that they exceeded the ex- 
penditures ; and, as the learned referee well states, the pre- 
sumption is that he accounted to his wife therefor, and that 
presumption is not overcome by the testimony of the execu- 
tor Watson, that she did not receive any of the moneys. 
Moreover, it appears that Corbit, after paying off a $4,000 
mortgage on the premises No. 170 East Ninetieth street, ex- 
changed the same for premises No. 132 West Fifteenth 
street, which he devised to his wife. There was a second 
mortgage of $6,700 upon these premises, which the executor 
Watson, with funds of the testator^ paid off about three 
weeks before the latter's death and after knowledge concern- 
ing the provision of the will devising this property. Watson 
testified that the testator directed this payment to be made ; 
but the testator, then nearly seventy-nine years of age, was 
on his death bed, and, according to the general testimony of 
Watson, was in a comatose or semi-comatose condition. The 
provision of the will devising this and other property to the 
widow is followed by a reference to their business dealings 
concerning her New Jersey farm, and is as follows : 

** Second. — I give, devise and bequeath unto my beloved 
wife, Mary Elmer Corbit, my farm at Rahway, in the State 
of New Jersey, together with all the buildings and improve- 
ments thereon, together with all the stocks, crops, farming 
implements and household furniture thereat; also the real 
estate, consisting of an apartment house and lot of land 
situate on the south side of West isth street, between Sixth 
and Seventh avenues, in the Borough of Manhattan, in the 
City and County of New York, known as number 132 West 
15th street, in said city, to have and to hold the same unto 
her and her heirs forever absolutely. I also give and be- 
queath unto my said wife the sum of $3,000 in cash, and all 
of the furniture in the bedroom occupied by her and myself 
at number 433 West 23d street, in said city and borough, 
together with each and every article and thing she may have 
brought there or which belonged to her. I also give and de- 
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vise unto my said wife a grave for the interment of her body 
in my plot in Greenwood Cemetery. 

"The above devises and legacies are given to my said wife 
and to be accepted by her in lieu and stead of all her dower 
and right of dower and rights and interests in and to my real 
and personal estate. 

"I have heretofore given and caused to be conveyed to my 
said wife the real estate, consisting of an apartment house 
and lot of land, known as number 172 East 90th street, in 
said city and borough, it being my intention at the time to 
give said property unto her in the place and stead of her 
farm at Oak Tree, New Jersey, which was sold by her and 
the proceeds in part used in the purchase of said last named 
real estate." 

The executors were aware of the husband's claim as stated 
in his will concerning these matters, but they neither at- 
tempted to establish nor brought the principal facts tending 
to sustain it to the attention of the referee, although such 
facts were all known to the executor Watson. The execu- 
tors, instead of presenting the facts concerning the widow's 
claim to an attorney and asking his advice thereon, reported 
to their attorneys and informed them "that they had exam- 
ined the claim and that they knew that it was correct; that 
the money was owing to Mrs. Corbit, but they desired to 
have her make her formal proof so that they would be held 
harmless in case anybody would object to the payment on the 
accounting," and they were advised to make formal objection 
to the claim and that the matter would then be referred to a 
referee, before whom she and whoever else knew about it, 
could testify ; and that if the referee found the evidence suf- 
ficient judgment would be entered in the Supreme Court and 
they would be justified in paying the claim. The claim was 
then formally rejected and referred. On the reference the 
executors were represented by the managing clerk of the 
attorneys, who, however, had in the capacity of a managing 
clerk practiced his profession five or six years. They stipu- 
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lated that each party should bear one-half the expenses of 
the reference and that no costs should be recovered. It was- 
a perfunctory hearing, and the referee would have been justi- 
fied in concluding, and doubtless did, that it was only a 
formal friendly hearing, and that there was no real opposi- 
tion to the claim or question presented for serious considera- 
tion. 

Neither the testimony of the claimant nor of Watson waff- 
technically accurate, and their testimony was misleading in 
that they stated that the farm was sold and her husband re- 
ceived the proceeds, and they neither offered the records of 
the real estate transactions in evidence nor testified to the 
facts which would have shown an adjustment between thcr 
parties substantially as recited in the will. Moreover, it ap- 
pears that the widow has accepted all the property devised 
and bequeathed to her, and effect should be given to the 
provisions of the will that it is in lieu not only of dower but 
of all claims against his personal estate. Since the only 
other claim she could have against his personal estate would 
be as a creditor, this should be construed as an intention on 
his part to be in payment of any claim she might have 
against his estate, and she should be estopped from assert- 
ing a claim inconsistent with a provision made for her bene~ 
fit in the will which she has elected to accept. She was 
allowed to recover as for $9,000 loaned, less an admitted 
credit of $1,500, the amount realized for her equity in the 
premises No. 172 East Ninetieth street, in a sale after her 
husband's death. It thus fairly appears, I think, that her 
claim was not enforcible, and that thev knew it. It was their 
duty not only to reject the claim^ but upon the trial to show 
the facts which were known to them constituting a defense 
thereto (Schults v, Maretto, 146 N. Y., 137; Butler v. John- 
son, III N. Y., 204, and cases cited). This they failed to 
do, and under all the circumstances they were properly 
chargeable with negligence. Whether the tender considera- 
tion shown the widow in the enforcement of this claim — 
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born of a desire on her part to obtain a greater share in her 
husband's estate than he intended she should have — ^was 
owing to collusion or their attitude toward it was influenced 
by the abandonment on her part of opposition to the probate 
of the will which for a time she threatened, need not be de- 
termined. It is sufficient that they neglected their duty to 
the residuary legatees whose legacies could only be paid in 
part, if they be credited with the payment of this judgment. 

The account was surcharged $906.49, which the executors 
paid to certain devisees to whom specific parcels of land 
were devised to reimburse them for interest accrued on 
mortgages on the lands from the last preceding interest day 
until the death of the testator, on the theory that it was 
apportionable from day to day. As between the devisees and 
the personal representatives of the testator these were not 
proper charges against the estate (sec. 215, Real Property 
Law ; House v. House, 10 Paige, 158; Taylor v, Wendell, 4 
Bradf., 324). The fact that on the appraisal for the purpose 
of levying the collateral inheritance tax these items of in- 
terest were reported as charges against the estate and that 
the surrogate confirmed the report cannot affect the ques- 
tion as now presented. 

It was stipulated that no experts should be called as to the 
value of the services of the attorneys for the executors, but 
that counsel might make suggestions concerning the same. 
The referee deducted from the charges for attorneys' ser- 
vices contained in the account the sum of $600 and interest 
thereon, estimated to be the amount included for services in 
connection with the unfounded claim, and $250 charged for 
clerical services of their managing clerk in drafting the 
account and checking up the vouchers and interest thereon, 
upon the ground that such services are taxed as costs and 
included in the $10 per diem allowance given by section 
2562 of the Code of Civil Procedure. We think these ques- 
tions were properly decided. The testator was conducting 
business as a real estate agent, and he bequeathed the busi- 
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ness to a firm to be composed of two of his executors and 
the son of the third, giving the executors ten-sixteenths of 
the profits. The firm was formed accordingly and took over 
the business. The executors employed the firm to collect 
rents on certain premises left by the testator and not spe- 
cifically devised. The extra commissions on these were 
charged in the account. Objection was made to ten-six- 
teenths of the charge, which went to the two executors, and 
it was properly sustained. 

The executors were only allowed one commission. They 
claim they should have been allowed three, upon the theory 
that the value of the personal property amounted to $100,000 
or more over and above, all debts (Code Civ. Proc., sec. 
2730). If that which is real estate at the testator's death 
may be considered at all for the purpose of applying this 
statute, it is evident that only his equities in real estate di- 
rected to be converted into personalty under a power of sale 
may be considered and that all valid liens must be deducted. 
The commissions are to be allowed at a time when the value 
is known, and it is manifest that it is the actual realized 
value and not the inventoried value that is controlling. Ap- 
plying these tests the personal estate was less than $100,000, 
and, therefore, the surrogate was right in allowing only one 
commission. 

The decree should, therefore, be affirmed, with separate 
bills of costs to the respondents appearing separately, pay- 
able by the appellants individually. 

Patterson, J., concurs in result. 
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PETER NEUMAN and ADAM NEUMAN, respond- 
ents, V. JOHN MORTIMER, appellant. 

Supreme Court — Appellate Division — First Depart- 
ment — NovE^BER^ 1904. 

§ 1391. 

Execution against income from trust fund vacated — Con- 
struction of Section 1391, Code Civil Procedure, as 
amended by chapter 461, laws 1903, 

As a basis for the right to issue an execution under this section of 
the Code, two essential facts should be made to appear; one, 
that the judgement was recovered wholly for necessaries sold, 
and the other that no execution was outstanding. 

All applications under section 1391, Code of Civil Procedure* must 
be upon notice. 
{Decided November^ 1904.) 

Appeal from order denying motion to vacate order direct- 
ing issuance of execution. 

John Ewen, for appellant. 

William D. Tyndall, for respondents. 

O'Brien, J. — The plaintiffs brought an action against the 
defendant in the Supreme Court of New Jersey, which re- 
sulted, in April, 1896, in a judgment for the sum of $323.95, 
damages and costs. Thereafter, in the Supreme Court ot 
this State, in the County of Queens, the plaintiffs brought 
an action on the New Jersey judgment and recovered a 
judgment for $387.35. Prior to the recovery of this judg- 
ment the defendant's mother, by will, created a trust in his 
favor, and appointed a trustee to pay over to him income 
from the principal of the trust fund during his lifetime, and 
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upon his death to his lawful issue, with the right, however, 
to the defendant to dispose of the same by an instrument 
in the nature of a will. 

After the recovery of the judgment in Queens County, 
an action was brought by the plaintiffs to have declared and 
applied upon the judgment a surplus from the income of this 
trust. It having been found upon the trial that the income 
was no more than sufficient for the support of the defendant 
and his family, the complaint in that action was dismissed. 

In September, 1903, the plaintiffs applied ex parte for an 
order under the amendment of section 1391 of the Code of 
Civil Procedure, which went into effect on September I, 
1903, and which provides : 

"Where a judgment has been recovered wholly for neces- 
saries sold * * * and where an execution issued upon 
the said judgment has been returned wholly or partly unsat- 
isfied, and where any wages, debts, earnings, salary, income 
from trust funds or profits, are due and owing to the judg- 
ment debtor or shall thereafter become due and owing to 
him, to an amount exceeding $20 per week, and where no 
execution issued as hereafter provided in this section, is un- 
satisfied and outstanding against said judgment debtor, the 
judgment creditor may apply to the court in which said 
judgment was recovered, and upon satisfactory proof of 
such facts by affidavit or otherwise, the court * * * must 
grant an order, directing that an execution issue against the 
wages, debt, earning, salary, income from trust funds or 
profits of said judgment debtors * * *" 

An order was thereupon entered directing "that an execu- 
tion issue * * * against the wages, debt, earnings, sal- 
ary, income from trust funds or profits of said judgment 
debtor under and pursuant to the statute." A motion was 
made to vacate this order upon the papers upon which it 
was granted, which motion was denied, and from the order 
entered upon such denial the defendant appeals. 

We think that the ex parte order under section I391 of 
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the Code of Civil Procedure, for various reasons appearing 
upon the face of the papers, should not have been granted. 

As a basis for the right to issue an execution under this 
section of the Code two essential facts should be made to 
appear, one that the judgment was recovered wholly for 
necessaries sold, and the other that no execution was out- 
standing. The judgment here sought to be enforced was 
not obtained wholly for necessaries, being one obtained in 
an action brought on a judgment of the Supreme Court of 
New Jersey. Assuming that the original cause of action in 
New Jersey was wholly for necessaries, the action here was 
on a judgment, and not on the original cause of action. 

The second essential fact that should appear to give a 
judgment creditor the right under this section of the Code 
to such an order is that no execution remains outstanding 
against the judgment debtor. Here the affidavit states that 
"there is now no execution on this judgment now outstand- 
ing or not returned." This averment may be true, but it 
does not follow that other execution on other judgments are 
not outstanding and unsatisfied. Nor do we find any answer 
to the suggestion that the judgment in the action brought 
to have declared a surplus payable out of the income of the 
judgment creditor, was an adjudication that no portion of 
the income from this fund be diverted from the beneficiary ; 
and, as there is no claim that there was any other fund that 
could be reached, that judgment was, as between the parties 
upon this subject, conclusive. 

As a question of practice, all applications under section 
1391 must be upon notice. The debtor has the right to be 
heard before an execution under the provision of the Code 
is allowed. 

For the reasons given we think that the motion to vacate 
the order should have been granted. The order appealed 
from is accordingly reversed, with $10 costs and disburse- 
ments, and the motion to vacate the order directing the exe- 
cution to issue IS granted, without costs. 

All concur. 
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FREDERICK - W. WURSTER and CHARLES W. 
SCHLUCHTNER, composing the firm of FRED- 
ERICK W. WURSTER AND COMPANY, v, WIL- 
LIAM W. ARMFIELD. 

FREDERICK W. WURSTER, as sole surviving part- 
ner OF THE FIRM OF FREDERICK W. WURSTER and 
COMPANY, RESPONDENT, V. AUGUSTA D. ARM- 
FIELD, individually, and as the person NAMED AS 
EXECUTRIX OF AND TRUSTEE UNDER A PAPER PURPORTING 
TO BE THE LAST WILL AND TESTAMENT OF WILLIAM W. 

ARMFIELD, deceased, appellant; impleaded with 
MARY R. HOLT et al., etc., defendants. 

Supreme Court — Appellate Division — Second Depart- 
ment — November, 1904. 

§§968, 969, 970, 971. 

Motion for direction of trial by jury of specific questions in 
an equity action — Xo sufficient reason disclosed for inter- 
fering zvith the discretion of the Special Term in denying 
the application. 

Where the party is not entitled as of right to a jury trial, the verdict 
is not conclusive upon the parties, and the trial court may 
adopt it, modify it, or disregard it, and Hnd the facts anew. 

The responsibility of determining in these class of cases rests upon 
the trial judge. 
{Decided November, 1904.) 

Appeal by the defendant Armfield from an order of the 
Special Term, denying a motion for an order directing the 
trial by a jury of specific questions of fact involved in the 
action. 

Ira Leo Bamberger, for appellant. 

« 
Joseph A. Burr, for respondent. 
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Woodward, J. — The plaintiffs' bring this action to compel 
"William W. Armfield to execute a lease of three certain lots 
at a yearly rental of $575, for a term of ten years, in ac- 
cordance with an appraisal made by the appraisers provided 
for in a certain lease contract. The action has been once 
iried, resulting in a judgment in favor of the plaintiff, which 
was subsequently affirmed by this court (67 App. Div., 
158). Later, upon appeal to the Court of Appeals, this 
judgment was reversed (175 N. Y., 261) on the ground 
that the Special Term had erred in refusing to admit evi- 
dence in support of the allegations of the complaint that 
the defendant was, at the time of entering into the appraisal, 
mentally incompetent to transact any business. The de- 
fendant thereupon moved at a Special Term of this court 
for an order directing the trial of this issue by a jury, and 
from the order denying such motion the defendant appeals 
to this court. 

The action is clearly of an equitable nature; it seeks to 
compel the specific performance of a contract. The con- 
tract was made several years ago, and was for a term of 
ten years, with permission, under certain prescribed con- 
ditions, to renew the lease of the premises, the amount 
of the rent, for the new term, to be based upon the 
appraised valuation of the premises, less the value of 
certain buildings constructed by the lessees, and the method 
of appointing the appraisers was fully pointed out. At 
the end of the ten years' period the premises were owned 
by the defendant, William W. Armfield, now deceased (this 
action being continued by order of the court against the 
present defendants), subject to the provisions of the original 
contract. The plaintiffs took the steps necessary to insure 
the right to a renewal of the lease, and it is not disputed 
that appraisers were chosen and that they went through 
with all of the forms necessarv to determine the valuation 
of the premises ; but it is urged as a defense that at the time 
of appointing these appraisers the defendant Armfield was 
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incompetent to act, owing to paresis or insanity, and that 
he could not, therefore, have participated in the proceeding 
in such a manner as to bind him to the acts of the apprais- 
ers. This, as we read the decision of the Court of Appeals, 
is now the only question of practical importance in the case, 
and the defendants, without alleging any special reason why 
this question of fact should be submitted to a jury, insist 
that the order denying the motion for such submission 
should be reversed. 

We are unable to discover any good reason why the 
question of the mental capacity of William W. Armfield may 
not be determined quite as well by the court as by a jury. 
This is not a case where the defendant is entitled as of right 
to a trial by jury (sees. 968, 969 and 970 of the Code of 
Civil Procedure), but is one depending upon the sound dis- 
cretion of the court (sec. 971, Code of Civil Procedure). 
It is true, of course, that this discretion is reviewable here 
(Sheldon z\ The Fidelity Trust & Guaranty Co. of Buffalo, 
62 App. Div., 621) ; but the mere fact that we have the 
power of review does not demand the exercise of that power 
by the reversal of this order unless we are persuaded that 
the ends of justice will be prejudiced by a failure on the 
part of this court to interfere, and no single fact is pointed 
out by the appellant to show that this case should be treated 
differently from other cases in which litigants ask for the 
intervention of courts of equity. In determining our duty 
iii respect to the question here presented it should be borne 
in mind that where the party is not entitled, as of right, to 
a trial by jury, the verdict is not conclusive upon the parties, 
and the trial court may adopt it, modify it, or disregard it 
and find the facts anew. In this class of cases the verdict is 
treated as an aid to the court to inform its conscience, but 
it is in no wise bound thereby, for the responsibility of de- 
termining the facts rests upon the trial judge, and our Code 
of Civil Procedure has not changed the rule in this respect 
(McClave v, Gibb, 157 N. Y., 413, 420, and authorities 
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there cited). There is ample authority, under the provisions 
of section 971, for the court to call in the aid of a jury at 
any time during the progress of the trial, if such course 
should be deemed advisable; and so long as the verdict of 
a jury is not controlling, and the conscience of the court 
must be satisfied in an equitable action, this court does not 
feel justified, in this instance, in interfering with the action 
of the Special Term. The facts must be determined in the 
end, by the court ; it is its duty, in determining this action, 
to be convinced of the truth, and it is no part of the duty 
of this court to lessen the sense of responsibility on the part 
of trial courts by holding that a question of fact, which 
belongs to a court of equity to determine, shall be primarily 
disposed of by a jury, unless there are controlling reasons 
why the discretion of the court at Special Term should be 
overruled. We find no such reasons in the moving papers, 
and none is suggested which would justify us in interfering 
with the discretion exercised by the court below in denying 
the application (Magnolia Metal Co. v. Drew, 68 App. Div., 

47-8). 

The order appealed from should be affirmed with costs. 
All concur. 



RATJE BUNKE, plaintiff-respondent, v. NEW YORK 
TELEPHONE COMPANY, defendant-appellant. 

Supreme Court — Appellate Term — December, 1904. 

§2944. 

Municipal Court — Amendment changing cause of action 
sanctioned— Judgment for plaintiff affirmed in action for 
trespass in tising roof of building for stringing and main- 
taining telephone wires. 

The Municipal Court has power to allow an amendment of the plead- 
ings to the extent of an amendment which involves a new 
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course of action or defense where substantial justice will be 
promoted thereby. 
{Decided December, 1904.) 

Appeal by the defendant from a judgment of the Muni- 
cipal Court, Twelfth District, for $50 and costs in favor of 
plaintiff, on verdict of a jury. 

Kenneson, Emley & Rubino, attorneys {Jay Noble Emley 
and Henry A. Rubino of counsel), for respondent. 

Warren Leslie, attorney {Alfred B. Cruikshank of coun- 
sel), for appellant. 

GiLDERSLEEVE, J. — This action was brought to recover 
$500 for use and occupation by the defendant of the roof of 
plaintiff's house, No. 327 Pleasant avenue, Manhattan, in 
the City of New York. 

The defendant had continuously used said roof from Jan- 
uary 31, 1903, to January 2, 1904, for stringing and main- 
taining its telephone wires and construction. 

The pleadings were oral. The defendant entered a gen- 
eral denial and demanded a bill of particulars. The defend- 
ant was prepared with a bond and order to remove the case 
to the City Court. Immediately after issue was joined both 
counsel addressed the court. Plaintiff's counsel asked to 
have the amount of plaintiff's claim reduced to $200, and 
defendant's counsel asked for an order removing the cause 
to the City Court. There is a disptite as to which first ad- 
dressed the court. The learned trial justice held that the 
bond and order for the removz^l of the action were tendered 
too late, and so states in his return. 

Appellant claims that the trial court erred in refusing to 
direct the removal of the cause to the Citv Court ; that when 
the bond and order of removal were tendered the court lost 
jurisdiction of the action, except to grant the order; and 
for that reason all the proceedings subsequent were illegal ; 
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and that upon the ground the judgment should be reversed. 
The return of the trial justice is conclusive of what occurred, 
and the above contention of the appellant in this court can- 
not be sustained. 

This precise question arises in the case of Sherwood v. 
The New York Telephone Company, argued and decided 
by us this term, and is fully discussed in the opinion handed 
down in that case. The court below did not lose jurisdic- 
tion of the action. 

The motions above described having been disposed of as 
stated, the plaintiff asked for a jury and the case was set for 
trial on January 20, 1904, and subsequently adjourned to 
February 4. On that day a bill of particulars was furnished 
by plaintiff's attorneys, which reads as follows : "This action 
is brought to recover for the use of plaintiff's property. No. 
327 Pleasant avenue, New York City, by the defendant, for 
the maintenance of its wires and construction since January 
31, 1903, and that the fair rental value thereof is $200." 
Twenty-seven pages of the record are taken up in detailing 
the efforts taken up in obtaining a jury. A jury was finally 
procured and the trial proceeded. When the plaintiff's 
testimony was all in he moved to amend the complaint by 
substituting trespass as his cause of action instead of use and 
occupation, to conform to the proof taken. The motion was 
granted, over defendant's objection, and the trial was ad- 
journed to February 10; the jury then present was dis- 
charged, and a new jury was summoned. There was a 
lengthy discussion by the court and counsel at the time of 
adjournment. It appears, I think we may safely say, that 
the adjournment was procured by the defendant mainly 
upon the ground of surprise and to give the defendant time 
to produce witnesses to contradict the testimony of the plain- 
tiff. 

On the adjourned day* February 10, 1904, issue was 
joined upon the amended dause of action, viz : "Action for 
trespass" — Answer — "General denial," and an allegation 
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that **any entries upon plaintiff's property was done by plain- 
tiff's consent." The selection of a new jury then proceeded. 
The defendant challenged the array of jurors from which 
the jurors to try the case were to be selected. Testimony 
was taken on this challenge; the court overruled the ob- 
jections to the array and the defendant excepted. We think 
that, so far as appears from the record, the provisions of 
the Municipal Court Act for the selection of jurors was sub- 
stantially complied with ; that the defendant's rights in re- 
spect of a jury were in no way infringed, and that the rul- 
ing of the court below on this objection of the defendant 
should not be disturbed. A jury was finally chosen and the 
trial proceeded. 

The defendant urges upon this appeal that the amend- 
ment of the complaint, by changing it from one for use and 
occupation to one for trespass, was reversible error. We 
think not. Section i66, Municipal Court Act, provides as 
follows : 

"The court must, upon application, allow a pleading to be 
amended at any time if substantial justice will be promoted 
thereby." It is not an unusual practice to allow amend- 
ments in the Municipal Court even to the extent of changing 
the cause of action. 

In the case at bar the amendment fairly raised the points 
in controversy between the parties, and presented an issue . 
the determination of which would judicially settle their dif- 
ferences on the subject in question. The granting of the 
motion to amend was, therefore, clearly in furtherance of 
justice. ^Moreover, the trial we are now reviewing was a 
trial de noz'O, After the amendment was granted the de- 
fendant was given ample time to meet the new issue. A new 
jury was chosen, and in the matter of procedure, certainly, 
the rights of the defendant were fully conserved. 

The evidence shows that the defendant had used plaintiff's 
property between January 31, 1903, and January 2, 1904, 
continuously for stringing fourteen to sixteen wires over the 
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roof and on the chimneys, and that it had nailed wires to 
the side walls, and all this without any permission from the 
plaintiff, who for eight years had been employed by the 
defendant company in making contracts for and settling 
claims arising out of the use of roofs for just such purposes, 
and testified that the use of the roof in question was of the 
value of $ioo a year to the defendant. 

We think the learned trial justice laid down the correct 
rule of damages. The plaintiff claimed he was entitled to 
recover the fair and reasonable rental value of the occupa- 
tion of his property by the defendant's wires for the period 
in question. The court said to the jury "in case you find 
for the plaintiff, you will find such damages, either nominal 
or substantial, as you think reasonable." And, again, 'It is 
for you to judge, in case you find any damages at all, what 
the fair and reasonable rental value is." 

Under the rule laid down in Decany v, Ballard (159 N. 
Y., 450) which we deem in point and applicable here, the 
plaintiff is entitled to damages measured by the benefit to 
the defendant. The testimony establishes a deliberate and 
continuous trespass by the defendant. 

The verdict of the jury awarding the plaintiff $50 dam- 
ages is amply supported by the proof and should stand. 

We find no errors in the acceptance and exclusion of evi- 
dence, prejudicial to the defendant. 

The judgment is right and should be affirmed. 

Judgment affirmed, with costs, to the respondent. 

'Freedman, P.J. (concurring). — Although the applicabil- 
ity of section 2944 of the Code of Civil Procedure to the 
Municipal Court as it existed under section 1347 of the Con- 
solidation Act was repealed by the new Municipal Court 
Act, the substance of section 2944 was re-enacted by section 
166 of the last mentioned act ; and hence I feel constrained 
by the decision of this court in Hawkes v, Burke (34 Misc., 
189) to concede that the power of the Municipal Court to 
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allow an amendment of the pleadings goes to the extent of 
allowing an amendment which involves a new cause of ac- 
tion or defense, provided substantial justice will be promot- 
ed thereby. In the present case it may well be said that sub- 
stantial justice was promoted by the change allowed, as 
demonstrated by Mr. Justice Gildersleeve^ and I concur in 
his opinion for affirmance of the judgment, with costs. 

MacLean, J. (dissenting). — Unless the statutory expres- 
sion '"furtherance of justice" be transmuted into "further- 
ance of litigation," the subversionary amendment of the 
plaintiff's pleading suffered herein can hardly be counte- 
nanced. That "it concerns the State that there be an end 
of law suits," is an old maxim deeply 'fixed in the funda- 
mentals of the common law (i Sum., 492). Surely the 
State is not favorably concerned that litigations promoted 
upon the assistance of and the knowledge acquired by per- 
sons long in the employment of defendant be facilitated by 
new precedent. 



ELLEN B. CUDLIP, resi>ondent, v, THE NEW YORK 
EVENING JOURNAL PUBLISHING COMPANY, 
appellant. 

Court of Appeals — December, 1904, 

§911. 
Objections to testimony elicited by a deposition. 

Upon the production at the trial of a deposition taken under com- 
mission a party may decline to read his cross-examination of the 
witness, and if the other side then proposes to read it, he may 
object to any question or answer as incompetent or irrelevant 
notwithstanding it was a part of his own examination (Code 
of Civil Procedure, sec. 911). 
(Decided December, 1904.) 
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Appeal from a judgment of the Appellate Division, First 
Department, affirming a judgment of the trial court. 

David B, Hill, for appellant. 

Thomas P. Wickes, for respondent. 

Gray^ J. — The plaintiff brought this action to recover 
of the defendant damages for a libelous publication in its 
newspaper. The defendant did not plead in justification; 
but alleged various facts in mitigation of damages. The 
plaintiff recovered a verdict upon the trial, and her judg- 
ment has been affirmed, unanimously, by the Appellate Di- 
vision, in the First Department. There is but one question 
of sufficient importance now for us to consider, and that 
arises upon an exception to the exclusion of portions of a 
deposition offered to be read by the defendant. It appears 
that the testimony of a former husband of the plaintiff had 
been taken under a commission, issued at the instance of 
the defendant. The witness' direct examination was read 
by the defendant, without objection thereto; in which, in 
response to a question as to the general reputation of the 
plaintiff in the City of Washington during certain years, 
he testified that he had "no personal knowledge, but from 
all accounts it had not been the best." When the reading 
of the direct examination was concluded, the plaintiff's 
counsel started that he would not read the cross-examina- 
tion of the witness, whereupon the defendant's counsel an- 
nounced that he would read it, or parts of it. In doing so 
objections were made by the plaintiff to the reading of cer- 
tain questions and answers relating to a divorce, which the 
witness had procured from the plaintiff for the wilful de- 
sertion of her husband and infant child, upon the ground 
that such testimony was incompetent. The objections were 
sustained and exceptions were taken by defendant to the 
court's ruling. 
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Whether the ruling was correct turns upon the construc- 
tion which section 911 of the Code of Civil Procedure 
should receive. That section provides that a deposition 
taken and returned may **be read in evidence by either 
party. It has the same effect, and no other, as the oral tes- 
timony of the witness would have; and an objection to the 
competency * * * of the witness, or to the relevancy, 
or substantial competency, of a question put to him, or of 
an answer given by him may be made, as if the witness was 
then personally examined, and without being noted uporr 
the deposition." The appellant insists that the plaintiff's, 
counsel could not be heard to object that his own ques- 
tions were not relevant or competent. Doubtless the situa- 
tion was singular in that respect ; but, nevertheless, the ex- 
tremely broad language of the Code section seems to jus- 
tify the ruling below. It enlarges the scope of the objec- 
tions to testimony elicited upon a deposition very greatly^r 
and frees a party from any restrictions upon his right to ob- 
ject, which would not exist were the witness present and 
being personally examined. It materially changed the for- 
mer rule of procedure under which objections to interroga- 
tories proposed upon a commission to take testimony were 
noted, and when, therefore, such a question as this could 
not arise upon the reading of the return to the commission. 
Considering the situation in the light of the present Code 
provision, when, upon the plaintiff refusing to read her 
cross-examination of the witness, the defendant offered to 
read it, it made the deposition its own and a part of its 
direct evidence. It was, then, as though the defendant was 
offering to show, in mitigation of damages, specific acts or 
instances of plaintiff's misconduct in order to prove the 
allegation that her reputation was bad. This was, of course, 
inadmissible evidence under the settled rule (Root v, Kinsq;, 
7 Cow., 613 : Corning v. Corning, 6 N. Y., 97, 104; Holmes 
z\ Jones, 147 N. Y., 59, 68). Lately the Appellate Division, 
in the First Department, has had the same question under- 
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consideration in Kramer v. Kramer (80 App. Div., 20), 
when construing section 883 of the Code, whose provisions, 
with reference to the taking of depositions within the State, 
are similar to those of section 911. That court has taken 
the same view of the operation of the statute upon evidence 
offered upon a trial in depositions, and has expressly held, 
upon a very similar situation, that examining counsel could 
not be estopped from objecting to incompetent testimony. 
The courts of other States have taken the same view of the 
question in cases to which we are referred (Hatch v. Brown, 
63 Maine, 410; In re Smith, 34 Minn., 436; Brandon v. 
Mullenix, 58 Tenn., 446; Bloomington v. Osterle, 139 111., 
120). 

The judgment should be affirmed, with costs. 

CuLLEN, Ch.J. ; O'Brien, Bartlett, Haight, Martin 
and Vann, JJ., concur. 

Judgment affirmed. 



CHARLES H. SEAMANS, respondent, v, JACOB BAR- 
entsen, appellant. 

Court of Appeals — January, 1905. 
§§ 488, 498, 499. 

Pleadings — Statute of Frauds, 

If a complaint, upon its face, discloses that the contract sued upon 
was void under the Statute of Frauds, the defendant may an- 
swer, setting that up as a defense, and raise the question at the 
trial by moving for judgment on the pleadings and by objecting 
to the plaintiff's evidence on that ground. He is not obliged to 
demur to the complaint (Code of Civ. Pro., sees. 488, 498, 499). 
(Decided January, 1905.) 
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Appeal from a judgment of the Appellate Division of 
the Fourth Department affirming a judgment entered on 
the verdict of a jury at Trial Term. 

William W. Armstrong, for appellant. 

Saftord E, North, for respondent. 

CuLLEN, ChJ. — Plaintiff declared on an oral contract 
made in the latter part of March, 1906, whereby the de- 
fendant for a term of one year, commencing on the first day 
of April, 1900, agreed to purchase the milk produced on the 
plaintiff's farm at a specified price, and claimed to recover 
damages for a breach of said agreement. The defendant an- 
swered, making a general denial and pleading specially the 
Statute of Frauds. When the case was brought on for 
trial the defendant moved for judgment on the pleadings, 
on the ground that the agreement declared upon was void 
under the Statute of Frauds. The motion was denied and 
an exception duly taken. When evidence was offered to 
prove the contract the defendant again objected that a con- 
tract not to be performed within a year must be established 
by written proof. Over defendant's objection and excep- 
tion the evidence was admitted. The case was submitted 
to the jury on the disputed questions of fact, and a verdict 
rendered for the plaintiff. The judgment entered on that 
verdict was affirmed by the Appellate Division, and an ap- 
peal taken from such affirmance to this court. 

The judgment below cannot be sustained. The contract 
on which the plaintiff has recovered was unquestionably 
void under the Statute of Frauds. Its invalidity not only ap- 
peared on the face of the complaint, but was expressly 
pleaded in the defendant's answer. The motion for judg- 
ment on the pleadings and the objection to the admission 
of the plaintiff's testimony sufficiently raised the question 
of the invalidity of the contract. The learned Appellate Di- 
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vision seems to have affirmed the judgment of the Trial 
Term, on the ground that as the invalidity of the contract 
appeared on the face of the complaint the defendant's ob- 
jection to it could be taken by demurrer only, and was 
waived by the answer. This position is untenable. 

Section 488 of the Code of Civil Procedure specifies eight 
different causes of demurrer. It is entirely clear that the 
objection to the complaint in this action falls within the 
eighth clause, to wit: "That the complaint does not state 
facts sufficient to constitute a cause of action." This the 
learned counsel for the respondent conceded on the argu- 
ment. By section 498 of the Code, when any grounds of 
demurrer do not appear on the face of the complaint, the 
objection may be taken by answer. By section 499 
an objection taken neither by demurrer nor answer 
is deemed to have been waived, except the objection 
that the complaint does not state facts sufficient to consti- 
tute a cause of action. The objection taken by the appel- 
lant at the opening of the trial was, therefore, taken in due 
time, and his motion for judgment on the pleadings should 
have been granted, for certainly by pleading the Statute of 
Frauds in his answer his condition could not be worse than 
if he had not set it up at all. 

The learned court below justified its disposition of the 
case by our decision in Crane v, Powell (139 N. Y., 379). 
There it was held that a complaint not showing whether 
the contract declared on was oral or written^ the Statute of 
Frauds to be available to defendant must be pleaded. That 
decision does not touch the point presented by this appeal. 
There is, however, to be found in the opinion this sentence : 
"When the defect in the plaintiff's cause of action appears 
on the face of the complaint, the defense must be inter- 
posed by demurrer." "Must" in the opinion should be 
"may." Whether the text as it appears in the reports is a 
typographical error, a mistake of the copyist or a slip of the 
learned jud^e writing the opinion, is immaterial. If the last 
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be the fact, it was merely obiter, for tlie point was not in 
any way involved in the case, and we could not decide away 
the express provision of the Code. 

The judgment appealed from should be reversed and a 
new trial granted, with costs to abide the event. 

Gray, O'Brien, Bartlett, Haight, Vann and Werner, 
JJ., concur. 

Judgment reversed, etc. 



JOHN J. CULLEN, respondent, v. WILLIAM E. UP- 
TEGROVE & BROTHER, appellants. 

Supreme Court — Appellate Division — Second Judicial 

Department — ^January, 1905. 

§ 1317. 
Stay Pending Appeal. 

The trial court granted a motion to set aside the verdict in favor of 
plaintiff for $6,000 "unless plaintiff shall within sixty days 
stipulate to reduce said verdict to $1,500." Plaintiff appealed 
from the order and then obtained an order at Special Term 
staying "all proceedings under the order reducing the verdict 
to $1,500, save to appeal therefrom, and extending the time 
within which plaintiff may stipulate to reduce the said verdict 
to twenty days after the hearing and determination of the ap- 
peal." Held, that the order of the trial court did not present to 
the plaintiff the alternate of appealing or of stipulating for a 
reduction in the verdict, but rather of stipulating or of per- 
mitting the verdict to be set aside. 

A rule which would invest the order of the trial court with finality, 
in whole or in part, so as to cut off plaintiff's right of appeal, 
would be a highly improper one. 

Plaintiff by procuring the stay and at the same time appealing from 
the order reducing the verdict did not exercise the inconsistent 
rights of enjoying the fruits of the order and at the same time 
appealing from it. 



^ 
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Under section 13 17 of the Code, the Appellate Court may increase 
a verdict as reduced by the trial court. 

{Decided January, 1905.) 

Appeal by the defendants from an order of the Special 
Term, Mr. Justice White presiding, granting plaintiff's 
motion for a stay pending the appeals by both parties from 
an order of the Special Term, Mr. Justice Lyon presiding. 

John Vernon Bomner, Jr., for the defendants-appellants. 

Jra Leo Bamberger, for the respondent. 

Woodward, J. — In an action to recover damages for per- 
sonal injuries, the defendants* motion to set aside a verdict 
in favor of the plaintiff for $6,000, on the ground among 
others that it was excessive, was granted "unless plaintiff 
shall within twenty days after service of a copy of this 
order, with notice of the entry thereof upon plaintiff's at- 
torney, plaintiff shall stipulate to reduce said verdict to fif- 
teen hundred dollars ($1,500), and shall file such stipula- 
tion in the office of the Clerk of the County of Kings and 
serve upon defendants' attorney a copy thereof with notice 
of such filing." Thereafter, the plaintiff appealed from 
"each and every part of the said order'kand the defendants 
from "so much of the order * * * as denies defendants' 
motion to set aside the verdict and the defendants* motion 
for a new trial." The plaintiff then obtained an order at 
Special Term staying "all proceedings under the order en- 
tered herein * * * reducing the verdict herein to $1,500, 
save to appeal from said order" and directing "that the 
time within which the plaintiff may stipulate to reduce said 
verdict be and the same is hereby extended to and includ- 
ing twenty days from and after the hearing and determina- 
tion of the appeal from said order." From this order the 
defendants appeal. 
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In applying for a stay of proceedings under the order 
granting, conditionally, the defendants' motion to set aside 
the verdict, the plaintiff asked no more than that he be left 
in statu quo, as of the date that order was made, until the 
order might be reviewed on appeal. He has not attempted 
to exercise the inconsistent rights of enjoying the fruits of 
the order and at the same time appealing from it as errone- 
ous. Quite the reverse. He asks that the alleged benefit of 
the order be not forced upon him so precipitously as to im- 
peril a privilege which he seems to esteem more highly — 
his right to appeal. The order of the trial court did not 
present to the plaintiff the alternatives of appealing or of 
stipulating for a reduction in the verdict, but rather of 
stipulating or of permitting the verdict to be set aside. 

In the case of Bennett zf. Van Syckel (i8 N. Y., 481) the 
defendant had taken proceedings to obtain certain moneys 
deposited in court, pursuant to the judgment, from another 
part of which he had appealed ; and he had also proceeded 
upon an indemnity bond executed and filed by the plaintiff, 
pursuant to that judgment. It was held that the election to 
take these proceedings to enforce the part of the judgment 
which was in his favor operated as a waiver of his right 
to appeal from those portions of the judgment which were 
against him. So, in Knapp v. Brown (45 N. Y., 207), 
where the plaintiff had issued execution on the part of the 
judgment rendered in his favor, and had collected the 
amount thereof, it was held that his right to appeal from 
the judgment had been waived. And in Alexander v. Alex- 
ander (104 N. Y., 643) the plaintiff, after perfecting an 
appeal, accepted and retained a portion of the proceeds of 
a partition sale awarded him by the judgment appealed 
from. His appeal was dismissed. In all of this line of 
cases the rule relied upon by the defendants has been ap- 
plied only where the party appealing has accepted some 
substantial benefit under the judgment appealed from. But 
this plaintiff has done nothing of the kind. Nor is it true. 
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in any proper sense, that he is seeking by this appeal to 
"gain the right to recover more, without incurring the haz- 
ard of recovering less," as was said in the Alexander case 
(supra, p. 645). He has appealed from the entire order. 
The Appellate Court may dispose of the case in any of the 
various ways mentioned in section 13 17 of the Code of Civil 
Procedure. He may "recover more," and the possibility of 
''recovering less" is not a remote one. 

The plaintiff has his right of appeal,, and a rule which 
would invest the order of the trial court with such finalitv, 
in whole or in part, as would cut off this right, would be a 
highly improper one. In the authorities above cited it was 
the affirmative act of the appealing parties that worked the 
waiver, not the judgment or orders themselves. The very 
act which the defendants demand that the plaintiff shall 
perform has been held sufficient to defeat a right to appeal. 
In Sperry v. Hellman (36 N. Y. St. Rep., 52) a plaintiff 
who had stipulated that the amount of a judgment be re- 
duced to a specified sum, persuant to the direction of the 
General Term, was held to have thereby waived his right to 
take a further appeal to the Court of Appeals. 

It will work no hardship to the defendants if the plaintiff 
retains his right to stipulate for a reduction until after the 
determination of the cross-appeals ; while the defendants' 
contention that they may properly accept the obvious benefit 
of that part of the order which requires the plaintiff to 
•stipulate, and at the same time prosecute an appeal from 
the remainder of the order, suggests an anomaly which is 
made more striking by their argument against the plaintiff's 
rights in the matter. 

We think the order was granted by the Special Term in 
the proper exercise of the discretion, and should not be dis- 
turbed (see Patterson v. Hare, 74 Hun, 269). 

The order should be affirmed, with $10 costs and disburse- 
ments. 

All concur. 
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NOTE. 

Power of Appellate Court to Modify or Change Judg- 
ment IN Whole or in Part. 

When a judgment consists of a single adjudication, even 
if founded upon several causes of action, the entire judg- 
ment must be reversed or modified — it cannot be as to parts 
(City of Buffalo v. D., L. & W. RR. Co., 176 N. Y., 
308-311); and a new trial extends to all the issues (see 
supra; also Altman v. Hotelier, 152 N. Y., 498, and cases 
therein cited; Van Bokkelin v. Ingersoll, 5 Wend., 315- 

340). 

The rule to be applied, however, depends upon the form 

and nature of the judgment (City of Buffalo v, D., L. & W. 

R.R. Co., 176 N. Y., 311). 

Has Reference Only to Conceded or Disputed Facts. 

Under sections 1022 and 13 17 of the Code of Civil Pro- 
cedure the court has power upon reversal to award a new 
trial or grant to either party the judgment which the facts 
warrant, but this has reference only to the conceded or un- 
disputed facts or those found by the trial court ( Ingersoll v. 
Nassau Elect. R.R. Co., 157 N. Y., 449-453) ; and in de- 
termining whether the complaint should be dismissed or a 
new trial granted, upon conceded or undisputed facts, the 
court determines a question of law (Benedict v. Amoux, 
154 N. Y., 715). 

Dismissal of Complaint. 

• 
To justify an Appellate Court in rendering final judg- 
ment against the respondent upon the reversal of a judg- 
ment to dismiss the complaint it is not sufficient that it is 
improbable that the defeated party can succeed upon a new 
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trial, but it must appear that he certainly cannot (New v. 
Village of New Rochelle, 158 N. Y., 41-43; Guernsey v. 
Miller, 80 N. Y., 181 ; Foot,z\ Aetna Life Ins. Co., 61 N. 
Y., 571 ; Griffin v, Marquaudt, 17 N. Y., 28; Edmonston v. 
McLoud, 16 N. Y., 543. 

But see Brackett v, Griswold, 128 N. Y., 644). 

Here there had been six trials. The action had been 
pending for nearly twenty years. Counsel had substantially 
conceded by the course of the later trials that all the per- 
tinent evidence available had been procured. 

The judgment of reversal dismissed the complaint upon 
the merits, but suggested that "if there are any reasons 
why the plaintiff should have another, they can be presented 
to the Supreme Court on an application to modify its order, 
that being the proper tribunal to consider and determine 
such an application." 

As TO THE Power of the Appellate Division. 

(McCann v, N. Y. & Queens Co. R., 73 App. Div., 305- 
309; Williams v, D., L. & W. R.R. Co., 81 App. Div., 444- 
446.) 

ELIZABETH M. WIEGAND, appellant, v, ALEXAN- 

DER WIEGAND, respondent. 

Supreme Court — Appellate Division — First Depart- 
ment — March, 1905. 

§1769. 

Alimony pendente lite — Error to deny application and remit 
plaintiff to remedy under criminal proceedings. 

In an action by a wife for a separation upon the ground of cruel 
and inhuman treatment of her by the husband, by reason of 
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which she was compelled to leave him, it is error for the Su- 
preme Court to refuse to consider her application for alimony 
pendente lite and require her to apply to a city magistrate for 
relief. There was no abandonment by him within the purview 
of sections 899-901 of the Code of Criminal Procedure. 
In an action for a separation or divorce, where a wife presents a 
PRIMA FACIE case or a prima facie defense, and there is rea- 
sonable ground to believe that she will succeed, the Supreme 
Court should exercise the authority conferred upon it by the 
Code of Civil Procedure of making temporary provision for her 
support and that of the children of the marriage. 
{Decided March, 1905.) 

Appeal by plaintiflF from an order of the Special Term 
of the Supreme Court denying her application for alimony 
and granting her application for counsel fee by the allow- 
ance of $50 only. 

Moses H. Grossman and Alfred Beekman, for appellant. 

IVilliam /. Pape, for respondent. 

Laugh UN, J. — A wife brings this action for separation 
against her husband, on the ground of cruel and inhuman 
treatment, and such conduct toward her as renders it un- 
safe for her to cohabit with him. It appears from the com- 
plaint and affidavits that prior to the commencement of the 
action the plaintiff, owing to the misconduct of the defend- 
ant, was obliged to leave him and take her three children 
and live elsewhere, and that she has no means for the sup- 
port of her children or herself or with which to conduct the 
litigation. The plaintiff claims and presents some evidence 
tending to show that the defendant earns upwards of $50 
a week. This is denied by the defendant, who, however, 
concedes that he earns $20 a week. 

We are asked by the plaintiff to review the allowance of 
counsel fee. We are not disposed to interfere with the dis- 
cretion of the Special Term in fixing $50 as a proper counsel 
fee in these circumstances. 
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The learned justice presiding at Special Term, however, 
filed a memorandum opinion on denying the motion for ali- 
mony, placing the decision upon the ground that the plain- 
tiff should apply to a city magistrate. The learned justice 
must have overlooked the fact that the basis of this action 
is not abandonment, in which case perhaps the plaintiff 
could speedily obtain relief by pursuing the remedy afforded 
in such case by the Code of Criminal Procedure. It is not 
claimed that the defendant abandoned the plaintiff. She 
was obliged to leave him. There was, therefore, no aban- 
donment or desertion by him within the purview of the pro- 
visions of the Code of Criminal Procedure (sees. 899-901) 
designed to compel a husband to support his wife and fam~ 
ily by summary proceedings, and thereby prevent their be- 
coming a public charge (People ex rel. Com. of Public 
Charities v. Cullen, 153 N. Y., 629; People ex rel. Feeney v, 
Dershem, 78 App. Div., 626; People, etc., v. Crouse, 86 
App. Div., 352 ; Bayne v. People, etc., 14 Hun, 181 ; People 
ex rel. Drake v. Bergen, 36 Hun, 241 ; People, etc., v. Pet- 
tit, 74 N. Y., 320). Where a wife presents a prima facie 
case in an action for separation or divorce, or a prima facie 
defense to such an action, and there is reasonable ground 
to believe that she will succeed^ there is no propriety in the 
Supreme Court refusing to exercise the authority conferred 
by the Code of Civil Procedure, of making temporary pro- 
vision for her support and the support of the children pend- 
ing the action and relegating her and them to courts of 
limited jurisdiction, to there institute proceedings of a crim- 
inal nature against the husband and father. If the husband 
is within the State so that a magistrate or police court may 
obtain jurisdiction over him, surely the Supreme Court 
should be able to enforce an appropriate order requiring 
him to provide for the support of his wife and children. 
We are of opinion, therefore, that alimony should have 
been awarded pendente lite. 

The evidence presented by the plaintiff concerning the 
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financial ability of her husband is not satisfactory and can- 
not, in view of his denial, be accepted as a basis for mak- 
ing the allowance. We are of opinion, therefore, that on 
the case as presented an allowance of $12 a week should 
have been made. 

The order should, therefore, be modified by requiring the 
defendant to pay $12 per week during the pendency of the 
action toward the support and maintenance of his wife and 
children, and with costs of the appeal to the appellant, and 
with leave to her to apply upon new papers for a further 
«*Uowance should that become necessary. 

All concur. 



ALBERTA P. TRACY et al., respondents, v. CATH- 
ERINE FALVEY et d., appellants. 

Supreme Court — ^Appellate Division — First Depart- 
ment — March, 1905. 

§§2247, 3065, 3127. 

Waiver of trial by jury — Retrials in cases zvhere right to 
jury trial is expressly conferred by statute — Scope of 
previous order denying motion for trial of issues by jury. 

The constituticmal right to a jury trial may be waived, and when 

this occurs it cannot be retracted, but remains good during the 

life of the litigation. 
This rule is not conclusive in those cases under the statute, where 

the waiver is. not conclusive upon the rights or remedies of the 

parties in subsequent stages of the litigation. 
(Decided March ^ 1905.) 

Appeal from order granting plaintiffs' motion for a jury 
trial of the issues. 
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This action was commenced in 1894, and was noticed for 
trial at Special Term in June, 1896, but was not then tried. 
It was restored to the Special Term Calendar on plaintiffs' 
motion in May, 1898; and was upon that calendar in No- 
vember, 1899, when plaintiffs moved for the "entry of an 
order directing that the issues herein be tried upon the 
pleadings by a jury." That motion coming on to be heard, 
and being opposed by the defendants, and the plaintiffs' 
counsel consenting, it was denied on November 28, 1899. 
The action was tried in February, 1900, at Special Term, 
and the plaintiffs recovered a judgment, which was reversed 
in June, 1904, by the Appellate Division (Tracy v. Frey, 95 
App. Div., 579) ; and thereafter a motion was made by the 
plaintiffs that the issues be tried by a jury at Trial Term, 
which motion was granted ; and from the order granting 
it, dated December 20, 1904, the defendants appeal. 

Edzvard W. S, Johnston, for appellants. 

Nelson Shipman, for respondents. 

O'Brien, J. — The learned judge at Special Term correct- 
ly held that in an action such as this for partition, the plain* 
tiffs were entitled to have the issues of fact tried by a jury 
unless they had lost or waived their right. 

In passing it may be said that the rule deducible from the 
authorities is that the constitutional right to a jury trial 
may be waived, and where this occurs it cannot be retracted, 
but remains good during the life of the litigation (Matter 
of the Application of Cooper, 93 N. Y., 507; Baird v. 
Mayor, etc., 74 N. Y., 385). This rule, however, has no 
application to cases where, by the express language of the 
statute governing the action or proceeding, the waiver 
though once occurring is not conclusive upon the rights or 
remedies of the parties in subsequent stages of the action 
or proceeding, and statutes of the character referred to, 
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and which render inapplicable the general rules relating to 
the waiver, are to be found, we think, in the two cases re- 
ferred to in the memorandum of the learned judge at Spe- 
cial Term (Manheim v. Seitz, 36 App. Div., 352 ; Freifeld v. 
Sire, 84 N. Y. Supp., 144). 

The case of Manheim v. Seitz (supra) involved a con- 
struction of section 3127 of the Code of Civil Pro- 
cedure, and it was held that though the party failed to de- 
mand a jury trial at the time of joining issue as provided in 
that section, he could upon a retrial of the action after an ap- 
peal demand a trial by jury. Freifeld v. Sire was a case 
arising under sections 2247 and 3065 of the Code of Civil 
Procedure, which latter section provides that "where a new 
trial is directed, like proceedings must be had in the action 
as upon the return of a summons personally served," and 
the court properly held that through a failure to demand a 
jury trial in dispossess proceedings under these sections, a 
defendant did not waive his right to demand a jury trial 
upon a retrial, pursuant to an order of the Appellate Court. 

We think, however, that a clear distinction exists between 
the cases referred to by the learned judge at Special Term 
and this action, for the reason that we find as applicable to 
action in the Supreme Court no provisions in the Code of 
Civil Procedure conferring the right to a trial by jury on a 
second trial where the right has once been waived. 

We do not wish, however, to rest our decision solely 
upon the question of waiver, thinking, as we do, that the 
order of November 28, 1899, denying the plaintiffs* motion 
for a jury trial is a bar to the present motion. That order, 
it is contended by the plaintiffs, had reference only to the 
first trial. The reading, however, of the notice of motion, 
as well as of the terms of the order itself, seems to us to 
refute that contention. The notice reads that "on the plead- 
ings in the above entitled action * * * we shall move 
the court at a Special Term * * * for the entry of an 
order directing that the issue herein be tried upon the plead- 
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ings by a jury;" and in the order the recital is as follows: 
*'The plaintiffs' motion for an order directing the issue in 
the above entitled action to be tried upon the pleadings by a 
jury having come on to be heard * * * and counsel for 
all the defendants having appeared in opposition to said 
motion, and the said plaintiffs by * * * their counsel 
consenting * * * it is ordered that the plaintiffs' said 
motion be, and the same is, hereby denied." 

Neither in the notice of motion nor in the order is there 
any provision limiting it to the first trial. It was a notice 
given and an order made in the action, and not having been 
appealed from it is conclusive upon the parties in the ab- 
sence of any leave having been asked or given for a re- 
newal of the motion. It was a motion made for a trial by 
a jury of the issues in the action, and was not, as suggested^ 
a motion that a specific trial should be before a jury. Hav- 
ing been denied, the order denying it was a bar to moving 
subsequently for the same relief without first obtaining 
leave. 

In Oppenheim v. Lewis (20 App. Div., 332) and cases 
which have followed that decision it was held by this court 
that "an order not appealed from, and unreversed, is con- 
clusive against the right of a moving party to the same re- 
lief on a second motion." 

We think this order should, therefore, be reversed, with 
$10 costs and disbursements, and the motion denied, with 
$10 costs. 

All concur. 
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JOHN MASON V. MAUD MASON. 

Supreme Couet, Teial Term, Oswego County, 

January, 1905. 

§ 1770. 

Action for divorce — Counterclaim — Motion to make answer more 
definite and certain — Counterclaim if not specially pleaded not 
• fatal thereto. 

By section 1770 the Lej^islature Intended to enable the imrties in 
such cases to settle their whole controversy in one action. 

It is not a fatal objection that the answer did not in express 
terms define as a counterclaim the matter set up as such, inas- 
much as it distinct Ively appears by the relief demanded that it 
was intended as a counterclaim. 

{Decided January, 1905.) 

Motion by plaintiff to make defendant's answer 
more definite and certain and to strike out certain 
allegations from the answer as irrelevant and 
redundant. 

George W. Bradner, Esq., for motion. 
R. L, Simons, Esq,, opposed. 

Weight, J. — This is an action for divorce. The 
answer sets up a general denial and also contains 
allegations of cruel and inhuman treatment and of 
failure to support defendant. The plaintiff asks that 
the latter allegations be stricken from the answer 
as irrelevant, and, that if they are intended as a 
counterclaim, they be ordered labeled as such. 

These all^ations constitute a counterclaim under 
section 1770 of the Code of Civil Procedure. By the 
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• 

amendment of 1881 the words '^ the same article " in 
section 1770 were stricken out and the words ^^ eithw 
of said articles" were substituted in their stead, ho 
that facts which before the amendment were good as 
a counterclaim to one of said actions were extended 
to and became good as a counterclaim to either of 
said actions when accompanied by a denial of the 
allegations of the complaint ( Van Benthu jsen v. Van 
Benthuysen, 2 N. Y. Supp., 238). By section 1770 
the Legislature intended to enable the parties in 
such cases to settle their whole controversy in one 
action (Spahn v. Spahn, 12 Abbott's New Cases, 169). 
In that case the defendant in action for divorce set 
up both adultery and cruelty as counterclaims. A 
motion to compel the defendant to elect between the 
two counterclaims was denied. 

In Israel v. Israel (38 Misc., 335) the wife denied 
the allegations of adultery, and set up in her answer 
acts of cruelty and abandonment. The jury found in 
her favor on each issue. Separation was decreed upon 
the defendant's counterclaim. 

In Waltermire v. Waltermire (110 N. Y., 183) the 
husband brought an action of separation against his 
wife. The answer alleged cruel and inhuman treat- 
ment on the part of the plaintiff and asked for a 
decree of separation. The proof shown defeated his 
action. Judgment of separation was granted the 
defendant. 

The case of Griffin v. Griffin (23 How. Pr., 183), 
decided in 1862, is relied upon by the plaintiff as an 
authority that cruel treatment cannot be set up as a 
counterclaim in an action for divorce Under section 
1770 of the Code of Civil Procedure and the more 
recent authorities above referred to that case must 
be considered as overruled. 
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The allegations objected to constitute and relate to 
the defendant's counterclaim, and should not, there- 
fore, be stricken out. The objection of redundancy 
is not forceful. 

It is not a fatal objection that the answer did not 
in express terms define as a counterclaim the matter 
set up as such, inasmuch as it distinctly appears by 
the relief demanded that it was intended as a counter- 
claim. Metropolitan Trust Co. v. Tonawanda B. R. 
Co., 18 Abbott's New Cases, 368, at page 380; 
MeCrea v. Hopper, 35 App. Div., 572 ; Baylie's Code 
Pleading and Practice, 115. 

The motion is denied, with f 10 costs. 



CHARLES H. KAVANAUGH, who sues on behalf 
op himself and all othee stogkholdebs op the 
Commonwealth Trust Company of New Yoek 
(formerly the Trust Company of the Republic ) 

WHO ARE situated SIMILARLY WITH HIMSELF, 

Appellant, v. HERBERT L. SATTERLEE, 
Respondent, impleaded with Commonwealth 
Trust Company of New York and others. 

Court of Appeals, March, 1905. 

§ 545. 

Pleadings — Action bp stockholder against directors for toasting 

assets. 

In an action by a stockholder of a company, in behalf of himself 
and all others similarly situated, against the directors for 
wasting its assets and to have the loss ascertained and paid 
by them to the company, an allegation in the complaint that 
the plaintiff had purchased his stock at its market value and 
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that he bad suffered loss iu an amount stated from its depre- 
ciation tlirough the defendants' mismanagement, is redundant 
and irrelevant; and the Special Term may, in its discretion, 
order the allegation stricken from the complaint. Code of 
Oivil Procedure, sec. 546. 
In such an action the complaint need set forth but two things, 
viz., the cause of action in favor of the corporation, which 
should be stated in the same manner and with the same detail 
of facts as would be proper in case it had brought the action, 
and the facts which entitle the plaintiff to sue; that is, that 
he is a stockholder and that the company had either refused, 
or had unreasonably failed, to bring the action. 

(Decided March, 1905.) 

Appeal by leave from an order of the Appellate 
Division of the Third Department, Avhich affirmed 
an order of the Special Term striking out certain 
allegations of the complaint as irrelevant. 

Edf/ar T. Brackett, for appellant. 
J. Langdon Ward, for respondent. 

CuLLEN, Ch. J. — The complaint alleged that the 
plaintiff was a stockholder in the Commonwealth 
Trust Company (formerly the Trust Company of the 
Republic), owning a hundred shares of the capital 
stock thereof; that he purchased said stock on April 
2, 1892, for the sum of |;16,600, which the stock at that 
time was worth ; that the respondent and the other 
individual defendants were the directors of said com- 
pany; that said defendants so negligently failed to 
discharge their duties as directors that large losses 
were sustained by the company through the illegal 
and wrongful acts of its executive officers, and its 
assets wasted ; that thereby the value of the plaintiff's 
stock was reduced to thirty dollars a share, by rea- 
son of which he suffered damage to the amount of 
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f 13,600. Judgment y^as demanded that the loss sus- 
tained by the Trust Company by reason of the wrong- 
ful acts and n^ligence of the defendants be 
as<*ertained and the said defendants be directed lo 
pay said sum to the defendant the Trust Company. 
The Special Term struck out the statement of the 
amount paid by the plaintiff for his stock and the 
further statement that the value of said stock had 
been reduced whereby the plaintiff lost the sum above 
mentioned. 

Motions under sei*tion 545 of the Code of Civil 
Procedure to strike out from a pleading irrelevant 
matter are in one direction addressed in no small 
degree to the discretion of the Court of original juris- 
diction ; that is to say, the Supreme Court, if it should 
be of opinion that the matter complained of could 
in no way prejudice the adverse party, might well 
refuse to strike it out, although the (^ourt deemed 
the allegations irrelevant and unnecessary. That 
discretion, however, is exclusively vested in the 
Courts below, and the sole question before us is 
whether the allegations, which by the orders appealed 
from have been stricken from the complaint, were in 
anv view relevant or material to the cause of action 
dec*lared on. We think they were not relevant. The 
loss of the corporate funds resulting from the mis- 
conduct of the individual defendants primarily gave 
a cause of action to the corporation, not to its stock- 
holders, and no stockholder could maintain an action 
for the loss he had individually suffered in the depre- 
ciation of the value of the share stock held by him 
(Niles r. N. Y. C. & H. R. R. R., 176 N. Y., 119). As 
said by Judge Vann in Flynn r. Brooklyn City R. K. 
(158 N. Y., 493), "the right of action, however, 
belongs to the corporation and should be brought by 
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it as plaintiff, but when it will not bring the suit itself, 
an aggrieved stockholder, after due demand and 
refusal or unreasonable neglect to proceed, may bring 
it in his own name upon making the corporation a 
party defendant." The action must be brou^t, not 
only on behalf of the plaintiff, but also on behalf of 
all the other stockholders of the company, and that 
is the form of the action before us. It is quite plain 
that the complaint in such an action should set forth 
but two things: First, the cause of action in favor 
of the corporation, which should be stated in exactly 
the same manner and with the same detail of facts as 
would be proper in case the corporation itself had 
brought the action; second, the facts which entitle 
the plaintiff to maintain the action in place of the 
corporation, that he is a stockholder therein, and 
that the corporation itself has either refused or unrea- 
sonably failed to bring the action. No other allega- 
tions are necessary or material. If the corporation 
were suing its n^ligent directors, it would be neces- 
sary for it to allege and prove what moneys or assets 
had been lost or wasted, and the recovery would be 
for the amount of such loss. Proof of the market 
value of the share stock, whether it appreciated or 
depreciated, would be inadmissible. If the directors 
or officers of the corporation by their illegal or wrong- 
ful acts had occasioned a loss to the corporation, it 
would be neither defense nor mitigation that despite 
such wrongful acts the market value of the share stock 
of the corporation had been greatly enhanced. Nor, 
on the other hand, would depreciation in market value 
tend to establish the amount of the loss or damage 
that the corporation had suffered by the wrong of 
the directors. As pointed out by Judge Finch in 
People ex rel. Union Trust Co. v. Coleman ( 126 N. Y., 
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433), there is a clear difference between the share 
stock in the hands of the holders and the capital of 
the corporation itself, and many elements enter into 
the value of the first that are not present in the sec- 
ond. In an action brought by a corporation against 
its directors or officers for misconduct, the necessary 
proof is exactly of the same character as in an action 
brought by an individual against his agents, servants 
or employees for like misconduct, and the character 
of the. proof is not at all affected by the fact that the 
action is brought by the shareholder instead of by 
the corporation itself. 

The order appealed from should be affirmed, with 
costs, and the question, ^^ were the clauses in the com- 
plaint stricken out by the order properly stricken out 
as redundant or irrelevant? " should be answered in 
the affirmative. 

Gray, CPBrien and Vann, J J., concur; Bartlett, 
Haight and Werner, JJ., dissent 
Order affirmed. 



200 CIVIL PROCEDURE REPORTS. 

Acken r. Coiighlin et al. 



THOMAS M. ACKEN, as Director, etc., Respond- 
ent, V. EDWARD W. COUQHLIN et ai... 
Appellants. 

Supreme Court, Appellate Division, First Depart- 
ment, March, 1905. 

§§ 1781, 1782, 1787, 1788, 1789. 

Action by director of foreign corporation under cod^, sections 1781- 
1782 — Injnnction pendente lite granted — Motion for appointment 
of receiver denied. 

Id an action brought under sections 1781 and 1782 of the Code of 
Civil Procedure by a director of a foreign corporation to com- 
pel the president of the corporation to account for his official 
conduct in the management and disposition of corporate prop- 
erty committed to his charge, and to com?pel him to pay to the 
corporation money and the value of property acquired to him- 
self, or lost or wasted by a violation of his duty, held, that upon 
the papers submitted an injunction restraining said president 
from disposing of or in any way interfering with the property 
of the corporation was justified, but that the appointment of 
a receiver was unnecessary for the protection of the plalntilTs 
claim. 

{Decided March, 1905.) 

Appeal from order granting motion for a receiver 
and an injunction during the pendency of the action. 

T. M, Tyng, for appellants. 

W. M, Seabury, for respondent. 

Ingraham, J. — This action was brought by the 
plaintiff as a director of the defendant The Coughlin- 
Sandford Switch Company, under section 1781 of the 
Code of Civil Procedure, to compel the defendant 
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Ooughlin to account for his official conduct as a 
director and president of the corporation in the man- 
agement and disposition of the funds and property 
committed to his charge, and to compel him to pay 
to the corporation the money and the value of the 
property which he has acquired to himself, or lost 
or wasted bv a violation of his dutv. This action can 
be maintained in the Courts of this State by a director 
of a foreign corporation (Miller v. Quincy, 179 N. Y., 
294). The defendant is a corporation organized 
under the laws of the State of West Virginia. Sec- 
tion 1787 of the Code of Civil Procedure provides 
for granting an injunction restraining a corporation 
and ite trustees, directors, managers and other officers 
from collecting or receiving any debt or demand, and 
from paying out or in any way transferring or deliver- 
ing to any person any money, property or effects of 
the corporation during the pendency of the action, 
except by express permission of the Court. Section 

1788 provides that in such an action the (^ourt may, 
at any stage thereof, appoint one or more receit-ers 
of the property of the corporation. The section then 
defines the power of a temporary receiver, and section 

1789 provides that the Court may confer upon such 
receiver powers and authority and subject him to the 
duties and liabilities of a permanent receiver. These 
last sections apply generally to actions brought under 
the provisions of section 1781 of the Code, to actions 
brought to dissolve a corporation and actions by a 
judgment creditor for sequestration. 

It is evident that there is a distinction between the 
power of the Supreme Court of the State of New 
York to interfere with the affairs of a domestic and 
of a foreign corporation. The limitations of the 
power of the Courts of this State over a foreign cor- 
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poration are discussed by this Court in Hallenborg v. 
Greene (66 App. Div., 590). Mr. Justice Laughlin^ 
writing the opinion of the Court, says : " The orders 
and decrees of a Court have no extra territorial eflfect 
or force. They can only be enforced directly against 
property within the State, or in personam against 
individuals or officers of corporations found within 
the jurisdiction of the Court, and thereby aflfect prop- 
erty without the State. When a judgment against 
a foreign corporation would not be effectual without 
the aid of the Courts of a foreign country or of a 
sister State, and it may contravene the public policy 
of the foreign jurisdiction or rest upon the construc- 
tion of a foreign statute, the interpretation of which 
is not free from doubt — as where the subject-matter 
of the litigation and the judgment would relate 
strictly to the internal affairs and management of 
the foreign corporation — the Court should decline 
jurisdiction because such questions are of local 
administration, and should be relegated to the Courts 
of the State or country under the laws of which the 
corporation was organized. * * * The proper 
tribunal to appoint a general receiver and to grant 
such a sweeping injunction order, practically 
restraining the exercise of the ordinary business of 
the corporation and the exercise by it of its charter 
powers, is a Court of general jurisdiction in the Ter- 
ritory of Arizona. • • • if the Court in Arizona 
should appoint a receiver, its order would not operate 
upon the fund belonging to the Cobre Company, now 
in this State. On the case as presented, that fund 
is now in jeopardy and liable to be lost to the credit- 
ors and stockholders of the Cobre Company through 
•collusion, fraud and mismanagement on the part of 
its directors. In such a case a Court of Equity has 
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inherent power, at the suit of a stockholder, to appoint 
a receiver of the fund to preserve it until the final 
judgment, which shall direct what disposition shall 
be made thereof in accordance with the rules and 
practice in Courts of Equity and the rights of all the 
parties interested as they shall then appear." 

Thus, while the Courts of this State at the suit of 
an officer, director, stockholder or creditor of a for- 
eign corporation have jurisdiction to compel the 
officers or directors of the corporation over whom 
jurisdiction has been acquired by the service of pro- 
cess to account to the corporation for property of. 
the corporation in their hands or which they have 
misapplied, a Court of 4;his State has no authority 
to appoint a general receiver of the corporation and 
to enjoin it from exercising the powers granted by a 
sister State or a foreign government. Its judgment 
can aflfect only property in this State, which, of 
course, includes property of the corporation in the 
possession of its officers or agents who are in this 
State, and over whom the Court has acquired juris- 
diction. The individual defendant having been 
served with process in this State, is subject to the 
jurisdiction of the Court. The Court is justified in a 
proper case in enjoining him from disposing of the 
property of the corporation in his hands until final 
judgment. The Court has also, if the interests of 
the stockholders or creditors of the corporation 
require, authority to appoint a receiver of the prop- 
erty in this State pending final judgment; but this 
jurisdiction is exercised solely for the purpose of 
preventing the unlawful or improper disposition of 
the property of the corporation during the pendency 
of the action ; and such an order enjoining the defend- 
ants from disposing of the property of the corpora- 
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tion or appointing a receiver of such property can 
only be granted when necessary to protect the cor- 
poration or its stockholders and creditors against an 
unlawful disposition of the property of the corpora- 
tion during the pendency of the actipn. 

The order appealed from assumed to appoint a 
receiver of the property of the defendant The Cough- 
lin-Sandford Switch Company during the pendency 
of the action, with power to collect and receive the 
debts, demands, accounts, assets and property of the 
defendant The Coughlin-Sandford Switch Company; 
to preserve the property and the proceeds of the debts 
and demands collected ; to employ counsel and main- 
tain any action or special proceeding for any of the 
said purposes, and generally to possess and exercise 
the usual powers and duties of temporary receivers 
in such cases. The order also provides that the 
defendant The Coughlin-Sandford Switch Company, 
and its president, directors, officers, agents and ser- 
vants, are strictly enjoined from collecting or receiv- 
ing any debt, demaAd or property of the said defend- 
ant, and from paying out or in any way transferring 
or delivering to any person, except the receiver 
thereby appointed, any money, property, papers, 
accounts or effects of the said company, or otherwise 
disposing thereof or interfering therewith in any way 
during the pendency of the action. This injunction 
would, in effect, stop all corporate action, and \n 
connection with the appointment of a receiver would 
effect a temporary stoppage of the exercise of cor- 
porate franchise by the corporation, a power which 
is not possessed by the Courts of this State in rela- 
tion to foreign corporations. In any event, the order 
must be modified so as to apply only to property 
Tsithin the State or in the possession of the individual 
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defendant over whom the Court has acquire<l 
jurisdiction. 

It is claimed that the facts presented do not justify 
either the injunction or the receiver. The plaintiff, 
in his affidavit, alleges that he is and has been, since 
May 10, 1899, a director and treasurer of the defend- 
ant corporation and the owner of 1,500 shares of the 
capital stock of the corporation ; that the corporation 
was organized under the laws of the State of West 
Virginia on November 16, 1895, with a capital stock 
of 1100,000, subsequently increased to |1,000,000, to 
manufacture, vend, sell, lease and license to railway 
companies and other persons the Goughlin improved 
railroad switch whose principal place of business has 
been since August, 1898, in. the city of New York; 
that the defendant Edward W. Coughlin has been, 
since the 24th day of December, 1895, one of the 
directors and the president of the said company ; that 
since the year 1903 the plaintiff, though the treasurer 
of the company, has never received any of the cor- 
porate funds of the defendant company, or main- 
tained any account in the name or for the benefit of 
the said company, or deposited any moneys of the 
company in any bank or banks, nor signed any checks 
on the funds of the company ; that all the funds and 
moneys received for the sale of the stock or manu- 
factures of said company, or loaned to said company, 
have been received by the defendant Coughlin and 
by him deposited to his individual account in the 
various trust companies in the city of New York; 
that no meeting of the board of directors of the said 
company has been held since April 1, 1902, and no 
meeting of the stockholders thereof since May 8, 1899 ; 
that since the month of July, 1903, the defendant 
Coughlin has received from the sale of stock the sum 
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of 113^000, bj way of loan the sum of 15,000, and from 
the sale of switches manufactured for it the sum of 
15,931.50, and by way of loan from J. Murray Mitchell 
the sum of |7,500, making an aggregate sum of 
131,431.50, not one dollar of which has ever been 
received by the plaintiff as treasurer of the said com- 
pany; that the board of directors has not made any 
report to the stockholders of the company stating the 
financial condition of its affairs, nor kept or settled 
books of account of the company, as required by the 
statutes of West Virginia; that the company has 
assets and accounts receivable in the State of New 
York, and also patent rights for which sixty-six per 
cent of the capital stock of the company was issued,, 
and that the company is insolvent and unable to pay 
its debts. It also appears that the debts of the com- 
pany for borrowed money and other indebtedness 
exceed the sum of |27,000 ; that the defendant Cough- 
lin has stated that in the event of any litigation being 
instituted against The Coughlin-Sandford Switch 
Company the said Ck)ughlin would assert a claim 
against the said corporation for services to him 
alleged to have been rendered to the corporation and 
for money alleged by him to have been advanced to 
the said company, aggregating more than f 100,000, 
and that he would throw the corporate affairs into the 
hands of a receiver and would endeavor to have his 
claim preferred above the claims of the legitimate 
creditors of the said company ; and that in the event 
of said John Murray Mitchell, his co-director and 
vice-president of the company, asserting any claims 
against the said corporation, that he would convey 
the said patents of The Coughlin-Sandford Switch 
Company to some railroad for a position therein and 
then assert his own claim against the comi)any for 
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salary and money advanced, and that there are sev- 
eral suits and actions pending in the Courts of this 
State against the corporation. 

The defendant Coughlin, in answer to this applica- 
tion, submitted an afBidavit in which he alleges that 
the stock sold by him was his own stock and not the 
stock of the corporation; that the moneys advanced 
by John Murray Mitchell were advanced under a 
specific agreement made with Mitchell as to the use 
thereof ; that it is not true that the company is insol- 
vent and unable to pay its debts. He does not deny, 
however, that he has received funds of the corpora- 
tion alleged in the moving affidavits to be upwards of 
f 15,000, for which he has rendered no account. 

Upon these papers we agree with the Court below 
that a case was made which justified the Court in 
restraining the defendant Coughlin from disposing of 
or in any way interfering with the property of the 
corporation, and to that extent the motion should 
have been granted. A receiver, however, is mani- 
festly unnecessary for the protection of the plaint- 
iflf's claim. The property of the corporation in this 
State appears to consist mainly of the patents which 
were transferred to the corporation by Coughlin and 
which, so far as appears, are at present owned by the 
corporation. An order enjoining the individual 
defendant and corporation from disposing of these 
patents and the other property of the corporation in 
Coughlin's possession, pending the action, would be 
all the relief necessary to protect tlie corporation. 
The amount of money due to the corporation from 
Coughlin can only be ascertained upon an accounting, 
and Coughlin swears that the money received by him 
has been expended for the benefit of the corporation. 

I think, therefore, that the injunction granted 
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should be modified to the extent above indicated, and 
the motion for the appointment of a receiver denied, 
and that the order appealed from as modified should 
be aflBmied, without costs. 
All concur. 



W. & J. SLOANE, Appellant, v. BURNETT Y. 

TIFFANY, Respondent. 

Supreme Court, Appellate Division, First Depart- 
ment, April, 1905. 

§ 1391. 

Application for execution against income of trust fund must be on 
notice — Such remedy cannot affect rights acquired under trusts in 
operation before the passage of chapter 461, Laws 1903, amending 
section 1391 of the Code. 

This provision relates not only to depriving the beneficiary of a 
portion of the Income provided for the cestui que trust's support, 
but it also affects the duty of trustees, and they as well as the 
cestui que trust are entitled to notice before interference with 
the rights of either is Justified. 

The debtor has a right to be heard before an execution under thls- 
provlslon of the Code is allowed. 

(Decided April, 1905.) 

Appeal from order vacating order under which, 
special execution issued. 

E. W, McOuire, for appellant. 
B, Tuska, for respondent. 

Patterson, J. — The plaintiff, a creditor of the 
defendant, recovered a judgment " wholly for neces- 
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saries sold by it to the defendant," and an execution 
was issued against the defendant's property an<l 
was returned unsatisfied. Thereafter it made an 
application to the (^ourt for leave to issue an execu- 
tion under section 1391 of the Code of Civil Pro- 
cedure, and it was shown that the defendant, the 
judgment debtor, was in receipt of an income from a 
trust fund created by the will of his father ; that th(i 
income from such fund amounted to 118,000 a year; 
the trustees, who were also the executors of the will 
of the defendant's father, are named in the moving 
papers. 

It is provided by section 1391 of the Code of Civil 
Procedure that : 

" Where a judgment has been recovered wholly for 
necessaries sold ♦ ♦ ♦ and where an execution 
issued upon such judgment has been returned wholly 
or partly unsatisfied and where any ♦ ♦ ♦ 
income from trust funds or profits are due and owing 
to the judgment debtor, or shall thereafter be<'omo 
due and owing to him to an amount exceeding twenty 
dollars per week, and where no execution issued as 
hereafter provided in this section is unsatisfied and 
outstanding against said judgment debtor, the judg- 
ment creditor may apply to the Court in which said 
judgment was recovered, and upon satisfactory proof 
of such facts by affidavit or otherwise, the Court 

* * * must grant an order directing that an exe- 
cution issue against the ♦ ♦ ♦ income from trust 
funds or profits of said judgment debtor, and on 
presentation of such execution by the officer to whom 
delivered for collection to the person or persons from 
whom such ♦ ♦ ♦ income from trust funds 

♦ ♦ • are due and owing or may thereafter 
become due and owing to the judgment debtor, said 
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execution shall become a lien and a continuing levy 
♦ ♦ ♦ upon the income from trust funds ♦ ♦ • 
which shall not exceed ten per centum thereof, and 
said levy shall be a continuing levy, until said execu- 
tion and the expenses thereof are fully satisfied and 
paid or until modified." 

The plaintiff made an ex parte application for an 
execution under that section of the Code, and it was 
granted. Thereupon the defendant moved to have 
the execution vacated. The execution was vacated 
and the plaintiff appealed. On the motion several 
grounds were urged for vacating the order for execu- 
tion to issue, but one of which it is necessary to 
consider. 

The application for the execution was, as said, 
made ex parte. It is claimed that under the phrase- 
ology of section 1391 of the Code of Civil Procedure 
it was proper to make it in that manner. There is 
nothing in the section which directs the manner in 
which the judgment creditor shall apply to the Court, 
but that does not necessarily imply that such appli- 
cation may be made ex parte. This provision related 
not only to depriving the beneficiary of a portion of 
the income provided for his support, but it also affects 
the duty of trustees, and they, as well as the bene- 
ficiary, are entitled to notice before interference with 
the rights of either is justified. In Neuman v. Mor- 
timer (98 App. Div., 67) we said: "As a question 
of practice, all applications under section 1391 of the 
Code of Civil Procedure must be upon notice." The 
debtor has a right to be heard before an execution 
under this provision of the Code is allowed. We are 
of opinion that the trustee is also entitled to be heard 
on such an application. 
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The order vacating the execution should, therefore, 
be aflSrmed, with |10 costs and disbursements. 

Ingraham, McLaughlin and Laughlin, JJ., 
concur. 

Van Brunt, P. J. (concurring) — In addition to 
the reasons assigned by Mr. Justice Patterson for 
affirming the order app^ed from, it seems to me that 
if the part of section 1391 of the Code under con- 
sideration was intended to affect rights acquired 
under trusts created and in operation before the 
passage of the act, it would be unconstitutional. The 
Legislature has no power to destroy existing property 
rights by legislation. 

Ingraham, McLaughlin and Laughlin, JJ., 
concur. 



GEORGE H. TOOP, Appellant, v, SAMUEL W. B. 

SMITH ET AL., Respondents. 

Court of Appeals, April, 1905. 

§ 1338. 

Mechanics* liens — Insufficiency of notice of lien, 

A fraudulent grantee may contest the validity of a mechanic's 
lien filed against the property for labor and materials furnished 
the grantor. 

Subdivision 4 of section 9 of the Lien Law, which requires that 
the notice of lien shall state " the labor performed or to be 
l)erformed, or materials furnished or to be furnished and the 
agreed price or value thereof," contemplates that the statement 
shall contain at least such a general reference with respect to 
the kind and amount of materials and labor furnished as to 
advise those who have a legal interest in the subject of the 
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character and extent af the demand upon which the claim is 
based. 
It was accordingly held that a statement in the notice that " the 
labor performed and materials furnished and the agreed price 
or value thereof is as follows: Under and by virtue of a con- 
tract partly written and partly oral made with the owners 
(naming them), according to specifications in writing and draw- 
ings of the improvements hereinafter mentioned,*' which speci- 
fications and drawings were not attached to the notice, was 
Insufllcient. 

(Decided April, 1906.) 

Appeal from an order of the Appellate Division 
in the First Department reversing a judgment at 
Special Term. 

Rollin M. Morgan and Richard H, Mitchell^ for 
appellant. 

Thomas C. Ennever, for respondents. 

Webneb, J. — On the 24th day of February, 1898, 
the plaintiff entered into a contract with the defend- 
ant Smith, whereby the former agreed to furnish 
certain iron work for a building about to be erected 
by the latter upon the premises described in the 
complaint. The plaintiff entered upon the perform- 
ance of this contract about April 1, 1898. Before 
it had been completed, and on the 24th day of April, 

1899, the defendant Smith conveyed the premises 
to the defendant Coope, and on the 21st day of 
September, 1899, Coope conveyed the premises to 
the defendant Shuttleworth, who conveyed the 
premises to the defendant Schiff on the 11th day of 
January, 1900. The plaintiff filed a notice of lien 
on the 22d day of December, 1899, and in March, 

1900, brought this action to foreclose the same, and 
to set aside as fraudulent and void the several con- 
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veyances referred to in the complaint. At Special 
Term these transfers were held to be fraudulent and 
void as to the plaintiff, and judgment was rendered 
establishing the validity of plaintiff's lien and de- 
creeing a foreclosure thereof. At the Appellate 
Division this judgment was reversed and a new 
trial ordered. The order of reversal is silent as to 
the facts, and we must, therefore, assume that it is 
based solely upon questions of law. Code Civ. Proc, 
§ 1338. 

Two questions of law are presented. The first is 
whether the plaintiff's notice of lien complies with 
the provisions of the Lieu Law (L. 1897, chap. 418, 
§ 9), and the second is whether the grantees of 
Smith, whose conveyances have been held to be 
fraudulent and void as to the plaintiff, are in a posi- 
tion to contest the validity of the latter's lien. 
There was evidence to justify the finding of the trial 
court that the deed from Smith to Coope and from 
Coope to Shuttleworth, as well as the mortgage 
from Coope to Smith and its assignment to Shuttle- 
worth, were fraudulent and void as to the plaintiff, 
and this finding having been left undisturbed by the 
Appellate Division, these transferees have such a 
legal interest in the appeal before this court as to 
entitle them to defend against the plaintiff's alleged 
lien on the ground of its invalidity. Jackson r. Cad- 
well, 1 Cow., 622; Anderson v, Roberts, 18 Johns., 
527. 

In addressing ourselves to the question whether 
plaintiff's alleged lien is valid or not, we must bear 
in mind that this is not a court of equity in which 
the alleged fraud of the defendant owner and his 
transferees may be considered in determining 
whether the plaintiff's notice of lien shall be set 
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aside, bnt a court whose jnrisdiction is limited to 
the review of questions of law, and whose only duty 
in the ease at bar is to decide whether the purely 
statutory lien asserted by the plaintiff complies 
with the statute under which the notice was filed. 
Starting out with the premise that the statute is 
beneficial in character and is to be liberally con- 
strued, and that a substantial compliance with its 
provisions is sufficient to invest liens with validity 
and to give courts jurisdiction to enforce them, the 
first inquiry is, what does the statute require? 
Section 9 provides that the notice of lien shall state : 
" 1. The name and residence of the lienor. 2. The 
name of the owner of the real property against 
whose interest therein a lien is claimed, and the 
interest of the owner as far as known to the lienor. 
3. The name of the person by whom the lienor was 
employed or to whom he furnished or is to furnish 
materials; or, if the lienor is a contractor or sub- 
contractor, the person with whom the contract was 
made. 4. The labor performed or to be performed, 
or materials furnished or to be furnished and the 
agreed price or value thereof. 5. The amount 
unpaid to the lienor for such labor or materials. 
6. The time when the first and last items of work 
were performed and materials were furnished. 7. 
The property subject to the lien, with a description 
thereof sufficient for identification; and if in a city 
or village its location by street and number, if 
known. A failure to state the name of the true 
owner or contractor, or a misdescription of the true 
owner, shall not affect the validity of the lien." 

We may assume, for the purposes of this discus- 
sion, that plaintiff's notice of lien contains all of the 
requisites of the ninth section of the statute, except 
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those enumerated in the fourth subdivision thereof, 
and we proceed directly to the scrutiny of that part 
of the notice which is criticised as not being in con- 
formity with the provisions of that subdivision 
which requires the notice of lien to state ^' the labor 
performed or to be performed, or materials fur- 
nished or to be furnished and the agreed price or 
value thereof." 

Plaintiflf^s notice of lien recites that " the labor 
performed and materials furnished, and the agreed 
price or value thereof, is as follows: Under and by 
virtue of a contract partly written and partly oral 
made with the said Smith, Coope and Shuttleworth 
above mentioned, according to specifications in 
writing and drawings of the improvements herein 
mentioned, on or about February 24, 1898; April 25, 
1899, and September 25, 1899." 

We think this recital will be scanned in vain, 
either (1) for any statement of labor performed, 
(2) or to be performed, (3) or materials furnished, 
(4) or to be furnished. The most liberal statutory 
construction that the imagination can suggest can- 
not invalidate this notice of lien unless it contains 
one or the other of these four requisites, according 
to the facts upon which the plaintiff's claim to a 
lien is based. Neither can the favorable findings 
of the trial court avail the plaintiff. Nothing but 
a judicial repeal of the statute can help him, if his 
notice of lien is insuflScient. It may be that if the 
specifications and drawings mentioned in the notice 
had been attached to the latter, there would have 
been a substantial compliance with the statute, but 
it seems to us there can be no doubt that a mere 
general reference to specifications and drawings 
that mav not even be in existence at the time of 
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filing the notice of lien cannot be a suflBcient com- 
pliance with the subdivision of the statute under 
discussion. It is urged that the statute does not 
contemplate a statement of the kind or amount of 
labor performed or materials furnished by a lienor. 
We think that is precisely what the statute does 
require. Such a statement need not necessarily 
be a specific bill of particulars, but there must be 
such a general reference to the kind and amount 
of materials and labor furnished, or to be furnished^ 
as to advise those who may have a legal interest 
in the subject of the character and extent of the 
demand upon which the claim to a lien is based. In 
other words, there must be a substantial compliance 
with the requisites of the statute. 

Section 9 of the present Lien Law is a substantial 
re-enactment of section 4 of the statute of 1885 
(chap. 342), except as to subdivision 6, which re- 
quires a statement of the time when the first and 
last items of work were performed or materials 
furnished. That subdivision is new, as is also the 
arrangement and phraseology of the whole section, 
which is now separated into subdivisions, while 
section 4 of the Act of 1885 was not so divided. Sec- 
tion 4 of the Act of 1885 required a statement " of 
the nature and amount of the labor and services 
performed or the materials furnished or to be fur- 
nished," while the present statute requires a state- 
ment of " the labor performed or to be performed, 
or materials furnished or to be furnished." It seem» 
obvious that it will require something more than 
a liberal construction of the statute to hold that 
there is any substantial difference between the 
above quoted portion of section 4 of the Act of 1885 
and subdivision 4 of section 9 of the Act of 1897. 
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A statement " of the nature and amount of the 
labor and services to be performed and materials 
furnished, or to be furnished," is fairly the equiva- 
lent of a statement " of the labor performed, or to 
be performed, and the materials furnished or to be 
furnished.-' We think the two are so practically 
identical that the decisions of this court under 
either one are authoritative in construing the other. 

In McKinney v. White (162 N. Y., 601, affirming 
15 App. Div., 423) the effect of section 4 of the Act 
of 1885 was passed upon. The notice of lien in that 
case failed to state the nature and amount of labor 
and services performed, or of materials furnished 
or to be furnished, and this Court held the notice 
insufficient. It is said that the case of Mahley i\ 
German Bank of Buffalo (174 N. Y., 499) is an 
authority for holding that the notice of lien in the 
case at bar contains the requisites set forth in sub- 
division 4 of section 9 of the Lien Law of 1897; but 
we do not so read that case. The only question 
there decided was that the notice of lien did not 
comply with subdivision 6 of the statute now in 
force, which requires the notice to state the time 
when the first and last items of work were per- 
formed and materials delivered, and which pro- 
vision, as above stated, was not in the statute of 
1885. 

We deem it unnecessarv to further notice the 
argument that this court should not place a pre- 
mium upon fraud by holding that the owner and his 
fraudulent grantees may nullify the lien of an 
honest contractor. The simple and conclusive 
answer to the suggestion is that a mechanic's lien 
never comes into existence unless the notice upon 
which it is founded substantially complies with the 
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statute which authorizes the creation of such liens. 
Even a court of equity has not the power to breathe 
the breath of life into a notice of lien that is insuffi- 
cient under the statute, much less a court whose 
function it is not to administer equity, but to make 
the law as stable and certain as may be. 

The order of the Appellate Division should be 
affirmed and judgment absolute ordered for defend- 
ants on the stipulation, with costs. 

O'Brien, J. (dissenting). — This was an action to 
foreclose a mechanic's lien and to set aside certain 
mortgages and conveyances from the owner to the 
two defendants who answered as fraudulent. The 
trial court found that on or about the 24th day of 
February, 1898, the plaintiff entered into a contract 
with the defendant Samuel W. B. Smith, whereby 
the plaintiff agreed to furnish certain materials, 
consisting of ironwork, for the buildings on the 
premises Nos. 115 and 117 West Seventy-ninth 
street, in the city of New York, and the defendant 
Smith agreed to pay therefor the sum of f8,737; 
that thereafter and on or about the 1st day of April, 
1898, the plaintiff entered upon the performance of 
said contract and thereafter duly performed all the 
work and furnished all the materials required by 
the terms of said contract, and duly performed the 
same in all particulars. That all the work had been 
actually performed and all the materials furnished 
between the 1st day of March, 1898, and the 6th day 
of December, 1899, and that no part of the contract 
price has been paid except the sum of 13,445.89, and 
that there was, at the time of the filing of the lien, 
remaining unpaid to the plaintiff the sum of 
15,091.11; that on or about the 22d day of December, 
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1899, within the time prescribed by law, the plaint- 
iff duly filed a notice of lien, which is a good and 
valid lien for the amount due on said contract. The 
Court also found that before the commencement of 
the action the defendants deposited with the clerk 
the amount of money claimed in plaintiff's notice 
of lien and interest to the time of said deposit, for 
the discharge of the plaintiff's lien. 

The trial court also found the details of the var- 
ious transfers from Smith, the original owner who 
made the contract, to the two defendants who 
answered in this case, and he found that these trans- 
fers and conveyances were made for the purpose 
oif hindering, delaying and defrauding the creditors 
of Smith, and that they were void as against the 
plaintiff in this action. Judgment was directed in 
favor of the plaintiff for the amount demanded in 
the complaint, with costs. 

The judgment was reversed at the Appellate 
Division and a new trial granted, but the order is 
silent as to the grounds of the reversal, and hehce 
it must be deemed to have been reversed for some 
error of law. The facts found by the trial court 
have not been disturbed, and they are suflBcient to 
warrant the judgment ordered for the plaintiff. 
We must, therefore, be able to find some error of 
law in the record, otherwise the appeal must be 
sustained. The only error of law mentioned in the 
opinion of the learned Court below or in the briefs 
of counsel is that the notice of lien filed by the 
plaintiff was insufficient. It should be observed 
that Smith, who made the contract with the plaint- 
iff, has not answered in the case. The only parties 
who have answered are his fraudulent grantees, 
and they make the point that the plaintiff had no 
lien sufficient to enable him to maintain the action. 
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It may be assumed that a party who has taken 
to himself the debtor's property by means of fraud 
may protect the fruits of the fraud by impeaching 
the validity of the lien of an honest creditor; but 
such a defense in a case like this should rest upon a 
technicality so formidable that it cannot be over- 
come by any fair construction of the statute; so we 
must examine the plaintiff's notice of lien in order 
to see whether it is so defective that he cannot 
maintain this action. 

Section 9 of the statute prescribes the requisites 
of such a notice in the following words: 

" § 9. The notice of lien shall state : 

1. The name and residence of the lienor. 

2. The name of the owner of the real property 
against whose interest therein a lien is claimed, and 
the interest of the owner as far as known to the 
lienor. 

3. The name of the person by whom the lienor 
was employed, or to whom he furnished or is to fur- 
nish materials; or, if the lienor is a contractor or 
sub-contractor, the person with whom the contract 
was made. 

4. The labor performed or to be performed, or 
materials furnished or to be furnished and the 
agreed price or value thereof. 

5. The amount unpaid to the lienor for such 
labor or materials. 

6. The time when the first and last items of work 
were performed and materials were furnished." 

Section 22 of the statute provides as follows: 

" § 22. This article is to be construed liberally to 
secure the beneficial interests and purposes thereof. 
A substantial compliance with its several provisions 
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shall be sufficient for the validity of a lien and to 
give jurisdiction to the courts to enforce the same." 

In order that the fatal defect which it is claimed 
exists in this notice of lien and which it is said 
renders it absolutely void for any purpose may be 
clearly perceived and understood, I have copied the 
notice in this case in full. Here it is: "I, George 
H. Toop, residing at No, 1372 Lexington avenue, in 
the city of New York, Borough of Manhattan, have 
and claim a lien for the principal and interest of 
the value and agreed price of the labor and mate- 
rials hereinafter mentioned pursuant to the pro- 
visions of article 1 of chapter 49 of the General Laws 
of the State of New York and amendments thereto. 

" The name of the owners of the real property and 
improvements against whose interests therein a lien 
is claimed are Samuel W. B. Smith, Herbert Coope 
and Edwin Shuttleworth, and the interest of the 
said owners so far as is known to this lienor is in 
fee. 

" The names of the persons with whom the con- 
tract for improvements herein mentioned were 
made and to whom he furnished materials are the 
said Samuel W. B. Smith, Herbert Coope and Edwin 
Shuttlew^orth. The labor performed and the mate- 
rials furnished and the agreed price or value thereof, 
is as follows: Under and bv virtue of a contract, 
partly written and partly oral, made with the said 
Smith, Coope and Shuttlew^orth above mentioned, 
according to specifications in writing and drawings 
of the improvements herein mentioned, on or about 
February 24, 1898, April 25, 1899, and September 
25, 1899, and also for certain extra work and mate- 
rials ordered by said Shuttleworth, all upon the 
building and premises situate as hereinafter stated 
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for the sum of eighty-nine hundred and eighty-seven 
dollars (^,979), with interest on five thousand and 
ninety-nine and 11-100 dollars from December 6, 
1899. 

^^ The amount unpaid to this lienor for such labor 
and materials is five thousand and ninety-one and 
11-100 (16,091.11) dollars; that the time when the 
first item of work was performed and materials 
furnished was about March 1, 1898, and the time 
when the last item of work was performed and 
materials furnished was about December 6, 1899." 

It will be seen that the notice complies with all 
the provisions of the statute unless it was necessary 
to specify the particular kind of labor and tibe par- 
ticular kind of material that was provided for in 
the contract. The contract was to furnish the iron- 
work for the building and the notice of lien refers 
to the written specifications. The statute requires 
the lienor to state the labor performed or materials 
furnished. It will be seen that the notice refers to 
materials already furnished, and to labor already 
performed, and claims nothing for either work or 
labor to be performed in the future. The claim is 
for labor performed and materials furnished in pur- 
suance of a completed contract. It does not seem 
to me that the omission to state the kind of mate- 
rial furnished, whether brick, stone, iron or lumber, 
vitiated the notice. It was, I think, a substantial 
compliance with the statute. No party to this 
action could possibly have been misled by the defect 
or omission, if it is one. Certainly the original 
owner, who made the contract, knew what the 
notice meant when it spoke of labor and materials 
furnished. He does not defend this action at all, 
but has made default, and it would seem that his 
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fraudulent grantees stand in his shoes and are 
affected by his knowledge. Clearly, they cannot 
claim that they have been misled, and so they are 
not in a position to urge that the notice of lien is so 
defective as to be absolutely void as against them 
or indeed as against anyone else. 

The purpose of the notice is to inform the parties 
in interest of the nature and extent of the claim 
of the lienor, and the notice in question fulfills that 
purpose in every particular. It is now urged that 
the notice in this case is so defective that the de- 
fendants, who have obtained the title to the prop- 
erty by means of a fraudulent conspiracy with the 
owner who made the contract, are unable to find 
out what the plaintiff's claim really is, and hence 
they have been misled. The result of that conten- 
tion is that the money deposited by these fraudulent 
grantees goes back into their own pockets and the 
honest claim of the plaintiff is defeated. The stat- 
ute commands us to construe the Lien Law liberally 
to secure the beneficial interests and purposes 
thereof, and that a substantial compliance with its 
several provisions shall be sufficient for the validity 
of a lien* and to give jurisdiction to the Court to 
enforce the same. This action is one in equity to 
enforce a lien. The general spirit of equity controls 
in such cases if the Court has jurisdiction. Of 
course, every one knows that the defendants' con- 
tention that they are misled by the notice can be 
nothing else than a mere pretense. The only argu- 
ment in support of the contention is that we are 
concluded by authority and must hold that the 
notice is void. 

But, in my opinion, there is no substantial ground 
for this claim. It is said that this Court has decided 
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that the notice in this case is void. I deny that 
proposition and assert that it cannot be sustained 

bv anv authority. The onlv decision of this Court 

•> » » • 

cited in support of that contention is the case of 
McKinney r. White (162 N. Y., 601). That is a 
memorandum decision, affirming without any opin- 
ion the same case (15 App. Div., 423), and in order 
to find out just what doctrine we affirmed, we must 
go back to the per curiam opinion in the case below. 
There we find that the notice of lien and the ques- 
tions in the case did not arise under the present 
statute at all, but under chapter 342 of the Laws of 
1885, which is quite a different law, since it required, 
in terms, that the notice should state " the nature 
and amount of the labor and services performed or 
the materials furnished or to be furnished." The 
lien in the present case was filed under chapter 418 
of the Laws of 1897 (General Laws, chap. 49). This 
statute recast previous lien laws and especially 
section 4 of the Act of 1885, which prescribes the 
contents of the notice of lien. In recasting the law 
the Legislature produced from a confused mass of 
verbiage a clear and concise provision, which is sec- 
tion 9 of the present law. It will be seen that many 
words and phrases in the old law were dropped out 
in framing the new law, and especially and most 
significantly these words " the nature and amount 
of." The inquiry suggests itself here as to the 
intention and purpose of the Legislature in dropping 
out these words from the new statute. They would 
be just as appropriate in the new statute as in the 
old, unless some change was contemplated. The 
answer to that question seems to me very plain. It 
was for the purpose of obviating just such an objec- 
tion as prevailed in the case of McKinney v. White. 



VOL. XXXIV. 225 



Toop V. Smith et al. 



In the old law it was necessary to state the nature 
of the materials and the nature of the labor. The 
present law, under which the notice of lien in this 
case was filed, does not require anything of that 
kind. If it did it is very obvious that the Legisla- 
ture would have retained the words which were 
expunged. In the present law the requirement is 
general. In the old law the requirements were more 
restrictive and specific. The present law requires 
only a statement of the value or agreed price of the 
labor and materials. The old law required not only 
all that, but much more, since it required a state- 
ment of the nature of the materials and the nature 
of the labor, and that called for details and specifi- 
cations to indicate the character of the materials 
and the kind of labor. There is an obvious differ- 
ence between a" requirement to state a thing in 
general terms and a requirement to state the nature 
of the same thing. The notice in this case states 
that the plaintiff performed labor and furnished 
materials of the value and at the agreed price of 
f 8,987, and ac(*ording to written specifications. 
How could lie make his claim any clearer without a 
bill of particulars or attaching all the specifications 
to the notice? The defendants were parties to the 
contract, and specifications and proof was given of 
all the details of the claim, including both labor and 
materials. So we see that the case of McKinney v. 
White, of which so much is said, has nothing to do 
with this case, and here I will venture to assert 
that no case can be found in this court where it was 
held to be necessary to state in the notice of lien 
under the Act of 1897 either the nature of the mate- ! 

rials or the nature of the labor. 

It cannot be shown that this court has ever made 
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any such decision under the Act of 1897, but in my 
o[)inion it has held just the contrary. It has decided 
in a very recent case that a notice of lien much more 
defective than the one in the case at bar was good 
and sufficient. The case of Mahley r. (jerman Bank 
of Buffalo (174 N. Y., 499) was an action to foreclose 
a mechanic's lien, and then as now the objection 
was made that the notice of lien did not comply 
with the statute. In that case the notice filed stated 
that the plaintiff claimed a lien for the sum of 
$341.25, " the same being for work, labor and mate- 
rials furnished as hereinafter mentioned. Said 
amount being the true price and value of such work 
done and materials furnished after deducting the 
payments that have been made thereon." It will 
be observed that the notice in that case was much 
more defective than the one in the present case, 
since it did not state either the nature of the mate- 
rials or the nature of the labor, or even Avhat the 
gross value was or the original agreed price. The 
statute plainly requires two things to be stated: 
(1) The total agreed or contract price or value. (2) 
The amount unpaid. The statute is as imperative 
as to the former as it is as to the latter. All that 
the lienor stated was that he claimed a lien for the 
sum of 1341.25 due after " deducting the payments 
that have been made thereon." That is a mere bal- 
ance, as the result of his own calculations, which is 
much less than the statute requires. It will be 
observed that the notice of lien in that case was 
assailed as void, in that it did not comply with sub- 
divisions 4 or 6 of the statute. The matter that is 
important here is what the court said about the 
notice as a compliance with the fourth subdivision 
of section 9, since if that notice was good under that 
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subdivision, certainly the notice in the case at bar 
must be good also. It was held in that case that the 
notice was good under the fourth subdivision, but 
not sufficient under the sixth subdivision. In regard 
to the first objection, which is the one made in the 
case at bar, Judge Cullen, writing for a unanimous 
court, proceeded to quote section 22 of the statute, 
where it is enacted that " this article is to be con- 
l*trued liberally to secure the beneficial interests 
and purposes thereof. A substantial compliance 
with its several provisions shall be sufficient for the 
validity of a lien and to give jurisdiction to the 
courts to enforce the same." The learned judge then 
proceeded in these words: "Full effect should be 
given to this provision and, so far as the appellant's 
first objection is concerned, we think that the state- 
ment that the value of the work was |341.25, after 
deducting the payments made on account thereof, 
could be held a substantial compliance with the 
statute. * * • But under the most liberal rule 
of construction we cannot find anything in the 
notice that even attempts to state when the first 
item of work was done or anything from which that 
time may be inferred. * * ♦ Errors in the notice 
may be disregarded and it is not necessary that the 
precise verbiage of the law should be followed." 
It seems to me that the doctrine of that case is con- 
clusive as to the sufficiency of the notice in the case 
at bar. The language of the notice in the present 
case is much more clear and comprehensive than 
the language of the notice in the case just cited, 
and if there is anv distinction in the two cases the 
distinction is in favor of and not against the notice 
in the present case. 

Here we have a notice in which it is stated that 
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the contract price and value of the materials fur- 
nished and labor performed was f 8,987; that the 
amount unpaid was $5,091.11; that all the materials 
have been furnished and all the labor performed 
under a contract with written specifications. The 
specifications referred to cover six printed pages 
of the record, and if the plaintiff had copied them 
all into the notice of lien he could have added noth- 
ing to the knowledge of the owner, who was a party 
to them, or of the defendants. Now, I am utterly 
unable to perceive how the notice in the case just 
cited can be good under subdivision 4 and the notice 
in the present case bad under the same subdivision. 
The statute commands us to view the Lien Law 
with an open and liberal mind, and not with a jeal- 
ous eye, and I am disposed to obey it in letter and 
spirit. 

If the notice in the present case is to be held void 
only for the reason that it fails to describe the 
materials and the labor, that makes it very difficult 
to construct a valid notice, and it will be interest- 
ing to observe how the rule will operate in practice. 
I will suppose a very common case where a 
mechanic or a builder agrees to construct a house 
for the owner of a plot of land. He has a written 
contract, in which he agrees to furnish all the ma- 
terial and all the labor to complete the house upon 
a given date, and then, and not until then, will he 
be entitled to the contract price. He performs the 
contract and completes the house, but the owner 
or some fraudulent grantee may refuse to pay, and 
so the mechanic or builder may have to file a lien. 
In his notice of lien he will state that the owner 
is indebted to him in a specified sum of money, 
which is the contract price for erecting the house 
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upon the owner's lot; that the contract price is due 
and unpaid. His untutored mind may readily 
reach the conclusion that he has a good lien, but 
he will be greatly mistaken. Although he has com- 
plied with all the other provisions of the statute in 
regard to the nature of the work and the nature 
of the materials he has not stated half enough. In 
the first place he has not given the dimensions of 
the house^ since some fraudulent grantee may nat- 
urally want to know whether the house built upon 
the land is a small house or a large one. Moreover, 
he has not stated the nature or character of the 
house so constructed. He has not stated whether 
it is of wood, brick, stone, marble, iron or steel, and 
it is necessary to do that, since he cannot get a lien 
for any materials that he does not describe, and 
if it happens, as it often does, that the house is 
constructed from a combination of all these mate 
rials, he must state the relative proportions of each 
and his trouble then would only have just com 
nienced, since he must describe the labor. In the 
building of a house it is necessary to employ various? 
kinds of labor and various kinds of materials 
There is the mason, the carpenter, the painter, the 
plasterer, the decorator, the plumber and what not 
and if he happens to leave out of the notice any of 
the various kinds of labor or any of the various 
kinds of materials, he can get no lien for the same, 
since it is necessary to describe the labor and the 
materials, and of course that means all the labor 
and all the materials. This must be the necessary 
and logical result of the principle we are about to 
establish, and it is easy to see that it converts an 
equitable statute into a trap for the simple and 
unwary, the very class of people that the statute 
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was intended to protect. This court has great 
powers in the line of giving construction to statutes, 
and it has always exercised them. In the present 
case we are expressly commanded to use these 
powers in order to sustain the lien, and even if the 
statute was silent in that respect, the most obvious 
principles of justice would dictate the same result. 
In view of all this it does seem to me that we might 
get along with the notice of lien in this case and 
hold it good rather than to defeat the claims of an 
honest creditor upon the very narrow and technical 
contention of the defendants whose title is founded 
upon fraud. No authority can be found in this court 
to support the contention, and there is abundant 
authority against it, as has been pointed out. It 
may be useful, however, to add another. The case 
of Darrow v. Morgan (65 N. Y., 333) was an action 
to foreclose a mechanic's lien under chapter 500 ol 
the Laws of 1863. In that case there was an obvious 
and material defect in the notice of lien, as was 
conceded. It was a much more material and radical 
defect than is claimed to exist in the notice in this 
case, and yet it was held by this court that the 
defect was not fatal after judgment upon a com- 
plaint containing all the necessary allegations; that 
the defect might be disregarded or the proceedings 
amended. It is quite plain that the court did not 
regard such defects in the notice as jurisdictional 
since want of jurisdiction can be raised at any time 
and can seldom, if ever, be cured by amendment 
after judgment. I think it has been shown that in 
this case there "was no defect in the notice, but even 
if there was, it can and should be disregarded. I 
will only add that, in my opinion, the learned judge 
who tried this case in the first instance decided it 
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correctly. His decision rests upon broad principles 
of justice and reflects in a marked degree judicial 
common sense. He disregarded the objections tc 
the notice, but he looked well to the weightier mat 
ters of the law. He sustained the demands of jus 
tice, and in doing so, in my judgment, he did not 
ignore or disregard a single rule or principle of law. 
I am in favor of reversing the order appealed from 
and affirming the Special Term. 

Gray, Bartlett, Haight and Vann, JJ., concur 
\Nith Werner, J.; Cullen, Cli. J., concurs with 
O'Brien, J. 

Order affirmed, etc. 



In the matter of the application of EDWARD M. 
GROUT, AS Comptroller of the City of New 
York, for a warrant for the arrest and com- 

MITAL TO JAIL OF JOSEPH WILLIAMS FOR 
refusal TO ANSWER QUESTIONS CONCERNING A CL.VIM 
AGAINST THE CiTY OF NeW^ YORK. 

Supreme Court, Appeli^vtb Division, Secon)> 
Judicial Department, May, 1905. 

§§ 531, 856, 870, 872, 873. 

Refusal to anstver questions propounded hy Comptroller of New York 
City — Section 149 of the cMrter of Greater New York construed — 
Provisions of section 856 of the Code of Civil Procedure held 
unconstitutional. 

Section 149 of the Greater New York charter giving the Comp- 
troller power to subpoena and examine "persons presenting 
claims'' against the city, confers the power to subpoena and 
examine officers of corporations. Under such section the Comp- 
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troUer may compel the attendance and examination of claim- 
ants upon (roeh matters as are connected with or pertinent to 
the Justness of their claims so as to enable him intrillgently 
to determine whether to adjust, settle or pay them, thereby 
saring the expense of litigation to the city. 

Under section 2Sl of the cliarter of Greater New Toiii claims 
aicainst the City of New Yoiic must be presented to the Comp- 
troller for adjustment at least thirty days before the com- 
mencement of suit to recover thereon. If after the expiration 
of such period the Comptroller has been unable or has negieeted 
or refused to make an adjustment of a claim so presented, and 
the claimant has commenced an action, the right to examine 
the claimant, under section 149 of the charter of Greater New 
York, ceases. Information thereafter desired must be sought 
under the proTlsions of the Code of Civil Procedure. 

The power of the Comptroller under section 149 of this charter 
Is not unlimited. The questions must be competent, material 
and relevant and such as will enable him to determine in good 
faith whether or not he will adjust or settle the claims pre- 
sented. Ruch questions must not be inquisitorial in their 
nature or such as require answers disclosing private business 
affairs. 

The provisions of section 856 of the Code of Civil Procedure 
which authorizes any Judge, upon proof by affidaTit that a per- 
son subpoenaed and attending before the Comptroller refuses, 
without reasonable cause, to answer legal and pertinent ques- 
tions, by warrant, to commit the offender to Jail, there to 
remain until he submits to answer the same, are unconstitu- 
tional in that they deprive a citizen of his liberty without due 
process of law. A hearing, or an opportunity to be heard in 
which a citizen may attend, enforce and protect his rights, is 
absolutely essential to constitute due process of law and it is 
not enough that a person may by chance have notice or that 
he may, as a matter of favor or courtesy, have a hearing. 

(Decided May, 1906.) 

William N. Dykman, Samuel A. Beardsley and 
Henry J. HemmenSy for appellant. 

Henry Yonge, for respondent. 

Rich, J.— On May 12, 1903, the New York Edison 
Company, a domestic corporation, filed with the 
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respondent a claim against the city of New York for 
1187,806.58 for electric light furnished to the various 
departments of the city from January 1, 1903, to and 
including April 30, 1903, and from time to time there- 
after filed similar claims covering a period down to 
March 15, 1904. These claims were not audited or 
paid by the Comptroller, and on December 23, 1904, 
an action was commenced in the Supreme Court for 
their recovery. The city appeared in the action by 
its Cori)oration Counsel, and the action was pending 
and undetermined at the time the proceeding was 
commenced for the examination of the appellant, 
resulting in the order appealed from. 

Prior to the time of furnishing this light the com- 
pany had filed sealed proposals pursuant to an adver- 
tisement for furnishing, operating and maintaining 
electric lamps for lighting the streets, parks and pub- 
lic buildings in the boroughs of Manhattan and the 
Bronx, preparatory to contracts therefor with the 
successful bidders, and its claims were based in con- 
formity with the prices for the service as stated in 
such proposals. These proposals had been rejected, 
but the conduct of the city officials had been such 
that the company claimed, and now contends, that 
notwithstanding such rejection the electric light for 
which it sought compensation was furnished under 
a contract therefor, while the position of the Comp- 
troller is that there was no contract, and the com- 
pany was recover, therefore, on a quantum meruit. 

It appears that in 1904 the city entered into con- 
tracts for lighting at substantially the same units of 
price as had been charged by the company for the 
light furnished by it in 1903; and in view of these 
contracts the Comptroller had under advisement 
an adjustment and settlement of the outstanding 
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claims for the light furnished in 1903. While the 
matter was under consideration, and before he had 
reached a conclusion, William Randolph Hearst com- 
menced an action in the Supreme Court against the 
Mayor, Comptroller and other officers of the city of 
New York, its purpose being to prevent a settlement 
of these bills at the amounts claimed. In that action 
the Comptroller served an amended answer, in which 
he alleged that he had abandoned the proposed set- 
tlement and had determined to resist such bills to 
the utmost. The Comptroller and other officers of 
the city were restrained by injunction, during the 
pendency of the action, from auditing, allowing or 
paying any of the bills for electric lighting furnished 
by said company between January 1, 1903, and March 
1, 1904. On January 6, 1905, Joseph Williams, the 
assistant secretary and assistant treasurer of said 
New York Edison Company, was served with a 
subpoena, issued by the Comptroller, under the pro- 
visions of section 149 of the New York City Charter, 
re<iuiring his appearance before that officer, to be 
sworn " touching and concerning the claims presented 
against the city of New York by The New York Edi- 
son Company, for electric lighting, and then and there 
to answer all questions as to facts relative to tho 
justness of such claims." Williams obeyed the sub- 
poena, so far as attendance and being sworn as a 
witness were concerned, but during the examination 
he was asked the following questions, among others: 

" Q. Were you familiar with the circumstances and 
the situation leading up to and resulting in the forma- 
tion of The New York Edison Company? 

" Q. Did you at the time of the formation of the 
new" company prepare any statements or take part in 
the preparation of any statements as to the actual 
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value of the plants^ irrespective of the franchises or 
monopoly privileges? 

^* Q. As assistant secretary and treasurer, are you 
the active man in the duties of treasurer? 

" Q. As assistant secretary, are you the active man 
in the duties of that office? 

" Q. As assistant secretary and treasurer, do you 
attend the meetings of the board of directors? 

'^ Q. Do you keep the minutes of such meetings? 

" Q. Who does keep the minutes of such meetings? 

" Q. During the time that you have been connected 
with The New York Edison Company have you ever 
seen any statement, estimate or a paper relating to 
the cost of production and distributing electric light 
per kilowatt hour reduced to a basis of kilowatt hour? 

" Q. Did you take part in the preparation of the 
estimates or other data that resulted in the bid for 
the electric lighting in the boroughs of Manhattan 
and the Bronx for the year 1903 ? 

" Q. Do you know whether or not the element of 
the cost of production to the company was taken into 
consideration? 

" Q. Do you know whether or not the element of 
maintenance was taken into consideration? 

" Q. Do you know whether or not the question as 
to whether this was a fair market price was taken 
into consideration? 

" Q. Do j'ou know whether or not these matters 
were taken into consideration at all? 

" Q. Do you know whether or not there had been 
any meeting between any officer or agent of your cor- 
poration and any officer or agent of any other cor- 
poration supplying electricity in the borouglia of 
Manhattan or the Bronx? 

" Q. Do you know wliethcr by any agreement 
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betireen the corporations there was but one bid made 
for a given area? 

" Q. Are there any books that you are aware of 
in The New York Edison Company which show the 
cost of production? 

" Q. Do you know whether there are any books 
kept by your company which separate the items, which 
in any way divide the expense of the comi>any under 
groups or heads, like maintenance account, capital 
account, distribution account, or in any manner of 
that kind? 

" Q. Is there any engineer's report to the president 
or board of directors, or any other officer, or to your- 
self concerning the cost of production? 

" (J. Do you know what the cost of production is? " 

These questions the witness declined to answer, 
under the advice of counsel, stating his reasons and 
objections to each question as asked, which were 
taken and entered in the minutes as follows: 

" First. On the ground that the Comptroller had 
rejected the claims concerning which he had sub- 
poenaed the witness to testify, and he was without 
either authority or jurisdiction herein, and had no 
power either to subjoena or examine witnesses in 
regard to the justness of the alleged rejected claims. 

" Second. On the ground that the Comptroller had 
no jurisdiction or authority under the Charter of 
Greater New York, and particularly under section 
149 thereof, or under the Code of Civil Procedure, or 
under any law or statute of the State of New York, 
to inquire into any matter concerning the capital 
stock of The New York Edison Company or its 
bonded indebtedness, or the cost to it of generating 
and distributing electricity furnished to the city of 
New York for lighting or power purposes, or to main- 
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taili the system over, through or by which it dis- 
tributes electricity to the city of New York for light- 
ing or power purposes. 

^^ Third. Also on the ground that the intent and 
purposes of the examination and of the questions pro- 
pounded to the witness are in violation of the con- 
stitutional rights and privileges of The New York 
Edison Company, and are inquisitorial in their 
nature, and are not within the intent or meaning of 
section 149 of the Charter of Greater New York or of 
any law or statute of the State of New York. 

" Fourth. Also on the ground that the witness 
should not be compelled to disclose the private papei's 
and documents and private business of The New York 
Edison Company. 

" Fifth. Also on the ground that the claim is 
founded on a contract made pursuant to public let- 
ting, and, therefore, the Comptroller has no jurisdic- 
tion to examine into the same, on the ground that it 
is not subject to special audit or investigation, as the 
prices are fixed by contract, and the only subject of 
inquiry is as to the accuracy and correctness of the 
account rendered. 

^^ Sixth. Also on the ground that litigation has 
actually been instituted by The New York Edison 
Company against the city of New York for the recov- 
ery of the amount due, and other litigation is threat- 
ened, and the Court is the proper tribunal for such 
investigation. 

" Seventh. Also on the ground that the ques- 
tions propounded are immaterial, incompetent and 
irrelevant." 

The Comptroller thereupon procured from Mr. Jus- 
tice Marean an order requiring the witness to show 
cause why he should not be committed to jail until 
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he submitted to answer said questions, upon the 
return of which the order appealed from was granted. 

The reasons presented by the witness to the Comp- 
troller and stated as the grounds of his refusal to 
answer the questions form the foundation upon which 
counsel for the appellant bases his argument in this 
Court, with the additional question as to the consti- 
tutionality of section 856 of the Code of Civil Pro- 
cedure, under the provisions of which the order was 
granted, and require a construction of section 149 of 
the Charter of Greater New York, including a deter- 
mination of the powers of the Comptroller thereunder 
and the extent of the examination authorized. 

Section 149, so far as it applies to the questions 
under consideration, provides as follows : " All pay- 
ments by or on behalf of the corporation, except as 
otherwise specially provided, shall be made through 
the proper disbursing oflB^cer of the Department of 
Finance, on vouchers to be filed in said department, 
by means of warrants drawn on the Chamberlain by 
the Comptroller and countersigned by the Mayor. 
The Comptroller may require any person presenting- 
for settlement an account or claim for any cause what- 
ever, against the corporation, to be sworn before him, 
touching such account or claim, and when so sworn, 
to answer orally as to any facts relative to the just- 
ness of such account or claim. ♦ ♦ ♦ He shall 
settle and adjust all claims in favor of or against 
the corporation, and all accounts in which the cor- 
poration is concerned as debtor or creditor." By the 
provisions of section 261 of the Charter, an action 
is properly commenced against the city upon a claim 
or account, at any time after the expiration of thirty 
days from the time of its presentation to the Comp- 
troller, followed by his neglect or refusal for that 
length of time after presentation to adjust or pay it^ 
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Certain well-defined and established principles of 
law, requiring no citation or authorities, are to be 
observed in the construction of statutes. The inten- 
tion of the lawmakers must be sought; when ascer- 
tained it should be followed, with reason and discre- 
tion, although such construction may seem contrary 
to the letter of the statute. The lawmakers cannot 
always foresee all the possible applications of the 
general language they use, and it frequently becomes 
the duty, of course, in construing statutes, to limit 
their operation so that they shall not produce absurd, 
unjust or inconvenient results, not contemplated or 
intended. A case may be within the letter of the law 
and yet not within the intent of the lawmakers, and 
in such a case a limitation or exception must be 
implied. In determining the intention of the Legis- 
lature, existing conditions and laws and the necessity 
for making the statute may be considered. Statutes 
in pari materia should be construed together, and 
statutes in derogation of the common law must be 
strictly construed. 

The examination by the Comptroller of a person 
presenting a claim against the city of New York was 
first authorized in 1873, by substantially the same 
language as is now contained in section 149 (Laws of 
1873, chap. 335, § 29). The reason for conferring 
that power seems to have been the conditions exist- 
ing in the city of New York, then under the control 
of the so-called " Tweed Ring," resulting in the loot- 
ing of the city treasury by fictitious, illegal and 
grossly excessive claims, which were audited and 
allowed by the heads of different departments, upon 
whose audit they were paid, and the consequent need 
of fixing and placing the responsibility for the adjust- 
ment and settlement of claims upon a single officer 
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and vesting him with the power and means of deter- 
mining their justness through the power to subpoena 
and examine the claimant. I am unable to concur in 
the contention of counsel for the appellant that the 
Comptroller was without power or authority under 
the provisions of section 149 to examine the appellant^ 
upon proper subjects and within proper limits, as to 
the claim of The New York Edison Company, of 
which he was an officer. Due consideration of the 
conditions existing at the time of its passage, impera- 
tively requiring its enactment, and its wording, 
eliminate from my mind all doubt of its being the 
intent of the Legislature to include corporations 
among the ^^ persons presenting claims " who might, 
under the provisions, be required by the Comptroller 
to appear before him and submit to an examination 
relative to the justness of their filed claims, and the 
right of examination so given is not limited to any 
one officer of the corporation. The examination of 
any of its officers having, or supposed to have, within 
his knowledge or at his command, the information 
sought, is authorized by section 149, nor does the 
exercise of the power as to one officer deprive the 
Comptroller of the right to examine other officers of 
the corporation claimant upon the subject-matter 
of the claim. Under no other construction can the 
purposes and benefits of the section be secured to the 
city. Long prior to and at the time of the enactment 
of the statute of 1873 the Code of Procedure had, by 
section 158, provided for a bill of particulars of the 
account of an adversary, and by sections 390 and 
391 for the examination of a party to a pending action 
upon or before its trial, under which the Courts had 
held that such an examination was an absolute right 
and might be had either before or after issue joined 
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( Cook V. Bidwell, 29 How., 483 ; Pullerton v. Gaylord, 
7 Robt., 552) ; and even before the service of the com- 
plaint (Duflfy V. Lynch, 36 How., 509) ; that the right 
of examination extended to all matters pertinent to 
the issues if formed (Cook v. Bidwell, supra) ; and if 
issue was not joined, the range of the inquiry was 
within the discretion of the Judge before whom the 
examination was being taken ( Plato v. Kelly, 16 Abb. 
Pr., 188) ; and that if the witness refused to answer 
a pertinent or proper question, the Judge should com- 
mit him for contempt. Such of the provisions of these 
sections as survived the adoption of the Code of Civil 
Procedure were incorporated and continued therein 
(§§ 531, 870, 872, 873) . At the time of the enactment 
of the statute of 1873, containing practically the same 
language as that portion of the provisions of section 
149 of the present Charter now under consideration, 
it was within the power of the city of New York, 
proceeding under the sections of the Code of Pro- 
cedure cited, to acquire after the commencement of 
an action against it all the information desired from 
a plaintiff, on proper and pertinent matters involved 
in the issues joined or apprehended from the com- 
mencement of the action, and the passage of the 
section conferring upon the Comptroller the right of 
examination referred to was not necessary or required 
for that purpose, and excluded the contention of the 
Comptroller, and the conclusion reached by Justice 
Marean that the right of examination afforded by sec- 
tion 149 survives the commencement of an action 
based on the claim as to which information is thus 
sought, or can thereafter be legally exercised. 

This conclusion seems to have been (inferentially, 
at least), reached by the General Term of the Court 
of Common Pleas in Meyer v. Mayor, etc. (12 N. Y. 
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St. Rep., 674), and by Justice Patterson, sitting at 
Special Term of the Supreme Court, in Frankel r. 
Mayor, etc. (18 N. Y. St. Rep., 241). 

I think that the legislative intent was solely to vest 
in the Comptroller the right and power to compel 
the attendance of and to examine a claimant upon 
such matters connected with or pertinent to the just- 
ness of his claim as would enable such official to 
intelligently determine whether to adjust, settle and 
pay it, thus saving the expense of litigation to the 
city ; or, in the event of doubt, after ascertaining such 
facts as to its legality, excessiveness, inability to set- 
tle or compromise for a reasonable amount, or other 
sufficient reason, in his judgment, to reject it, and 
thus compel the claimant to commence his action; 
and such examination, if desired, must be had before 
the commencement of action, which must be delayed 
for thirty days after the presentation of the claim 
(§ 261), at the expiration of which time, if the Comp- 
troller neglected or refused to make an adjustment 
of the claim, the claimant has the right to commence 
his action for its recovery, and with its commence- 
ment the riffht of examination of the claimant bv the 
Comptroller under the provisions of the section ends, 
and information thereafter desired must be sought 
under the provisions of the Code of Civil Procedure. 

Nor can I concur in the contention of the learned 
counsel for the respondent that the power of the 
Comptroller under section 149, as to the questions 
he may ask and compel the claimant to answer, is 
unlimited and without restriction. When, as in this 
case, the Comptroller seeks the aid of the Court to 
punish a claimant for not answering questions, he 
must make it appear that the examination authorized 
by the section is necessary to enable him to determine 
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in good faith whether or not he will adjust and settle 
the claim presented; that the questions asked are 
pertinent and are confined to the justness of the claim. 
Considered from this standpoint^ they should be com- 
petenty material and relevant. In these particulars 
the power of the Comptroller is limited by the pur- 
poses and objects of the examination as expressly 
defined by and stated in the section. Nothing short 
of the establishment of such facts by convincing and 
satisfactory proof, or inference properly deducible 
therefrom, should be accepted by the Court as fur- 
nishing a sufficient and adequate reason for its action 
in enforcing answers by the harsh and extreme pun- 
ishment of imprisonment. It appears that the 
information sought to be obtained by the examination 
of the witness Williams as an officer of the corpora- 
tion claimant was not desired for the purposes con- 
templated by section 149, for the Comptroller had, 
before he required the witness to appear and testify, 
rejected the claims, and had declared that he had 
absolutelv abandoned all idea of settlement and 
determined to resist the claims to the utmost; 
and within ten days after such declaration the 
company had (*omiiience<l action to compel pay- 
ment of these claims. The Comptroller had retained 
possession of the claim first filed from May 13, 1903, 
to January 6, 1905 ; and of the claim last filed almost, 
if not quite, nine months after its presentation, with- 
out any attempt or effort to avail himself of an ex- 
amination as to their justness, which he could have 
enforced at any time down to December 23, 1904, the 
time when the action was commenced. 

I do not overlook the contention of counsel that the 
Comptroller has power to adjust a claim by way of 
confession of judgment, continuing during the pen- 
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dency of the action, from which he argues the pos- 
session of authority under the provisions of section 
149 to acquire information tending to aid him in ar- 
riving at an intelligent and proper conclusion as to 
the advisability of the exercise of such power. The 
answer to this contention is, first, that since the 
amendment to section 255 of the charter of Greater 
New York by chapter 284 of the Laws of 1900, the 
comptroller does not possess the power to confess 
judgment in an action against the city. By that 
amendment his power in respect to confessing judg- 
ment in a pending action is limited to a written ap- 
proval of the corporation counsel, and in the action 
brought by the New York Edison Company it appears 
that the written approval of the mayor is also made 
a condition precedent to such action by the Corpora- 
tion Counsel. Second, the record discloses no evi- 
dence, nor does the Comptroller make any claim that 
he has, or had, at the time of the examination of Wil- 
liams, any intention of adjusting in any manner, or 
settling or paying the claims on which the action is 
founded, or that he seeks the evidence for that pur- 
pose. His verified answer in the Hearst action estab- 
lishes that he does not; but even if he did, he would 
be limited in his right to examine the claimant by the 
provisions of the Code of Civil Procedure. The ex- 
amination authorized is restricted by the provisions 
of the section to matters relating to and tending to 
establish the justness of the claim presented. Con- 
ceding the contention of the Comptroller that the 
claim of the Edison Company is not based upon a con- 
tract, in which the compensation for the electricity 
has been agreed upon, the examination of the appel- 
lant was restricted to matters connected with the 
actual furnishing of the light and its fair value. I do 
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not understand any claim to be made by the Comp- 
troller that the light included in the claims was not 
actually furnished, which further restricts the ques- 
tion to be considered by us on this branch of the case 
to the determination of whether the evidence sought 
by the questions asked the witness would aid the 
Comptroller in judging of the fair or market value of 
the light so furnished. After careful examination I 
reach the conclusion that it would not, and that sec- 
tion 149 does not warrant or authorize an inquiry as 
to many of the matters embraced within the questions 
asked of the witness. Of this character are the ques- 
tions as to the circumstances resulting in the forma- 
tion of the New York Edison Company, and the state- 
ments then prepared as to the actual value of the 
plant irrespective of franchise privileges. These ques- 
tions are inquisitorial in their nature, and require 
answers disclosing the private business affairs of the 
company; they relate to matters which, on such ex- 
amination, the Comptroller was not entitled to be 
made conversant with, and were not contemplated by 
and are not within the intent or meaning of section 
149. The fair inference is deducible from the facts 
shown by the record that the evidence sought was 
desired for purposes not within the contemplation of 
the section under which it was attempted to be pro- 
cured, and does not warrant this Court in sustaining 
the order directing the imprisonment of the witne^ss 
until such time as he answers the questions asked him 
by the Comptroller. 

The provisions of section 856 of the Code of Civil 
Procedure, which authorize any judge, upon proof by 
affidavit that a person subpoenaed and attending 
before the Comptroller refuses, without reasonable 
cause, to answer on such examination legal and perti- 
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nent questions^ to by warrant commit the offender to 
jaily there to remain until he submits to answer such 
questions, are unconstitutional in that they deprive a 
citizen of his liberty without due process of law. As- 
suming them to apply to this case, they authorize a 
Judge, in any part of the State, to summarily deter- 
mine on affidayits of the moving party, and without 
notice to the witness proceeded against or opportunity 
to be heard, that the questions asked are legal and 
pertinent, and that the refusal of the witness to 
answer is without reasonable cause, which determina- 
tion must precede, and constitute the justification for, 
the order of imprisonment. This is an arbitrary and 
direct invasion of the constitutional rights of a citizen 
in all cases where, as in this, the alleged offense was 
not committed in the presence of the Judge making 
the order and determining the questions upon which 
the power to grant it is dependent. Such power can- 
not constitutionally be conferred upon a Judge of 
any Court. The Federal courts, and nearly all State 
courts, have for many years united in so declaring, 
and the Court of Appeals, as early as 1878, in Stuart 
r. Palmer (74 N. Y., 183), declared that a hearing, 
or an opportunity to be heard, in which the citizen 
may defend, enforce and protect his rights, is abso- 
lutely essential to constitute due process of law, which 
principle has since been followed by all our courts, 
and is now so firmly established as the law of this 
State as to be beyond controversy. So carefully have 
the courts guarded this constitutional and sacred 
right of the citizen that statutes omitting this re- 
quired essential have uniformly been condemned, even 
where it appeared, as it does in this case, that the 
party proceeded against was permitted, through the 
courtesy of the Court, to have and did have notice of 



VOL. XXXIV. 247 



Matter of Burbank. 



the proceeding and opportunity to be heard. It is 
not enough that a person may by chance have notice, 
or that he may as a matter of favor or courtesy have 
a hearing ; the law itself to be constitutional must re- 
quire notice and give a right to a hearing. It matters 
not upon the question of the constitutionality of sucli 
law that the questions involved have been fairly de- 
cided. The essential validity of the law is to be tested 
not by what has been done under it, but by what may 
by its authority be done (Stuart v. Palmer, supra; 
Oilman v. Tucker, 128 N. Y., 190, 200 ; Coxe v. State, 
144 N. Y., 396, 408; Colon t\ Lisk, 153 N. Y., 188, 
194). 

The order appealed from should be reversed, with 
costs. 

All concur. 



In the matter of AMBROSE B. BURBANK, 

deceased. 

Supreme Court, Appellate Division, May, 1905. 

§§ 829, 1865, 2620, 2621. 

Alleged revocation of will hy later will — InadmisHibiliiy of testimony 
of non-expert witness front recollection as to signature of attesting 
witness — Declarations of testator incompetent. 

The testimony of a person who is not qualified as an exi^ert, and 
whose only knowledge of disputed handwdting is acquired 
j)ost litem motam and for tlie purpose of testifying in the pend- 
ing litigation, is incompetent. 

In a proceeding to probate a will in which it was contended that 
said win had been revoked by a subsequent will which had 
been lost or destroyed, held that witnesses who were not 
experts were not competent to testify as to the genuineness 
of the signature of an alleged witness to the alleged lost will, 
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upon a comparison of their recollection of such signature with 
certain signatures proved to be those of said alleged witness. 

The rule administered that declarations of a testator are inad- 
mlssiUe on the issue of reTOcation of the will. 

The refusal <^ the Sorrogate to adjourn the trial until the pro- 
duction by the proponents of a witness whose attendance had 
been required by an order under section 2618 of the Code, Is not 
ground for a reyersal when it appears that such witness was 
insane at the time of the trial and that his recovery was 
prolilemAticaL 

{Decided May, 1905.) 

Appeal from the Smrogate's Court admitting to 
probate a will of Ambrose B. Burtiank. 

James W. Osborne^ of counsel, for appellants 
Duvernois et al. 

Hampton D, Ewing, special guardian, for Alberta 
Ellis et al. 

Leiris L. Delafieldy of counsel, for respondents. 

Van Beunt, P. J. — There is no claim made upon 
this appeal but that the will which was admitted to 
probate was duly executed so as to entitle it to pro- 
bate, and that the testator at the time of its execution 
was of sound mind and that there was no evidence of 
undue influence. It is urged, however, that there was 
competent evidence offered tending to show that the 
testator had made two later wills, thereby revoking 
the will admitted to probate, which, however, had 
been lost or destroyed, and consequently could not be 
produced. 

The questions presented upon this appeal are 
whether there was evidence presented which estab- 
lished the execution of either of these wills, and, if 
there was not, whether the learned Surrogate erred 
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in his rulings excluding evidence which the contest- 
ants claim was competent as tending to show the due 
execution of these instruments or one of them. There 
is also another point raised because of the refusal of 
the Surrogate to postpone the conclusion of the hear- 
ing upon the application to probate the will in ques- 
tion until a nephew who had attempted to commit 
suicide and was then insane could recover sufficiently 
to be a witness. 

The evidence adduced upon the trial, so far as re- 
lates to the execution of the wills in question, seems 
to be as follows: Ambrose B. Burbank died in this 
county on the 17th day of January, 1904, aged 93 
years. It appeared that he left a will, which he had 
duly executed on the 29th of March, 1889, which is 
the instrument admitted to probate. The contestants 
then offered evidence which they claimed tended to 
show that on the 27th day of December, 1889, the 
same year that he had made the probated will, the 
testator had made another will by which he revoked 
the will which was admitted to probate. The evidence 
of Mrs. Newcomb, the widow of a deceased nephew of 
the testator, was to the effect that on the 28th of 
March, 1890, the testator called at the Hoffman 
House, where the witness was staying with her hus- 
band and her daughter, and that an interview took 
place at which the testator, her husband, since de- 
ceased, her daughter and herself were present; and 
that the testator took from his overcoat pocket two 
papers, and said, " Newcomb, here is my will." Mrs. 
Newcomb further stated that she knew her uncle, Am- 
brose's, handwriting; that the paper (referring to 
paper dated December 27, 1889, and called will No. 2 ) 
was from the beginning to the end in the handwriting 
of her uncle, Ambrose; that it was signed by him; 
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that 8he had ample time to examine the paper; that 
she had it in her hands three times that day, and 
that the first thing on the outside was ^^ last will and 
testament of Ambrose B. Burbank, December 27thy 
1889/' then on the inside it was altogether in his hand- 
writing. The witness further testified that she saw 
some writing under the signature of the testator that 
went across the page, and that she saw two names 
below that, in two handwritings. The names were 
Alex. T. Groser and Alpheus D. Du Bois. The wit- 
ness further stated that she knew the handwriting of 
Mr. Groser, having seen him write, and that the name 
Alex. T. Groser, at the bottom, was in Mr. Groser s 
handwriting. Du Bois and Groser both died before 
the testator. Groser's name was below that of Du 
Bois. The witness further testified that the name of 
Du Bois was not in the handwriting of Groser or the 
testator. The witness at this time did not know the 
handwriting of Mr. Du Bois, and she never saw him 
while living, and never so far as appAirs had any 
communication with him or saw any communicatiou 
from him. 

Mr. Du Bois died on December 13, 1903, and the 
only way which the witness had acquired any knowl- 
edge of Mr. Du Bois' handwriting was that pending 
the proceedings for the probate of the first will herein, 
as appears by the evidence of her daughter, who was 
subsequently examined as a witness^ she examined 
what purported to be the will of Du Bois on file in the 
Surrogate's office of New York county, and some pay- 
rolls in the Comptroller's office upon which Mr. Du 
Bois' signature appeared, he having been employed 
in the educational department of the city in his life- 
time. The witness herself stated that she examined 
the pay-rolls after she had seen Mr. Du Bois' signa- 
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tiire on his will in the Surrogate's office. The witness 
was then asked if she then (that is, at the time of 
testifying) knew the signature of Du Bois, and this 
was excluded. All evidence as to the contents of the 
December will was excluded upon the ground that 
the factum was not proven. 

A daughter of Mrs. Newcomb was called and testi- 
fied to the same effect as her mother. Mrs. Newcomb 
also testified to have seen a still later will, dated 
June, 1897. One of the witnesses to this third ^ill 
was Jlr. Groser, but she stated that she was unable 
to distinguish the name of the other witness because 
it was written illegibly. Letters of the testator con- 
taining declarations as to a will subsequent to that 
probated were offered in evidence, but they were 
excluded. 

The exceptions to these various rulings raise the 
principal questions which are presented upon this 
appeal. 

It is claimed by the contestants that the evidence 
of Mrs. Newcomb and her daughter as to the hand- 
writing of Du Bois as a witness to the second will 
should have been received, and that it was error to 
exclude the same ; that the letters of the testator con- 
taining declarations as to his wills were competent 
evidence, and that it was error to reject the same, and 
that, even if these rulings were correct, there was 
sufficient evidence to show the due execution of a will 
later than that probated ; and that they should have 
been allowed to prove its contents, its loss being 
establishe<l. 

It is urged in support of the latter proposition that 
they have proved the existence of a will, in the hand- 
writing of the testator, duly signed by him, and also 
signed by two witnesses at the end of an attestation 
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clause. That they have proved that both of the wit- 
nesses are dead, and the sigimture of one of them, who 
was the last to sign, and that they have also proved 
that it was the intention of the testator to revoke the 
will probated by the lost will No. 2. 

Under this state of proof it is claimed by the con- 
testants that the Court should have drawn the pre- 
sumption that will No. 2 was duly executed. Some 
English cases are cited which seem to uphold this 
view, but our attention has not been called to any 
case in this State where the evidence of a desire of a 
testator not to die intestate or not to die testate as to 
a particular will, coupled with incompetent evidence 
of an effort to effectuate this purpose, has ever been 
held to supply the want of complete proof of the due 
exclusion of an instrument carrying only this pur- 
pose. It is to be observed that the English statute in 
reference to the execution of wills is very different 
from ours. Ceremonies attending the due execution 
of a will under our laws are not at all provided for 
by the English statute. The English statute requires 
for the due execution of a will that it shall be in writ- 
ing, that it shall be signed by the testator at the end 
thereof, and his signature shall be made or acknowl- 
edged by the testator in the presence of two or more 
witnesses present at the same time, and such wit- 
nesses shall attest and shall subscribe the will in the 
presence of the testator, but no form of attestation 
shall be necessary. 

In addition to these requirements our statute pro- 
vides that at the time of signing the will, or making 
such acknowledgment, the testator shall declare the 
instrument so subscribed to be his last will and testa- 
ment, and that the witnesses shall sign at his request ; 
these latter formalities being absolutely essential to 
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the validity of the execution of the will. Our statute 
further provides that where the subscribing witnesses 
to a will are dead such proof shall be taken of the 
handwriting of the testator^ and of the witnesses so 
dead, and of such other circumstances as would be 
sufficient to prove such will on a trial at law. That 
iSy you must prove the signatures of the testator and 
of at least two witnesses by legal evidence where the 
witnesses are dead, and also such other circumstances 
as show that the formalities of the statute have been 
complied with. 

Presumptions have been indulged in in our courts 
to supply the direct proof of the circumstances re- 
quired by the statute to accompany the due execution 
of a will, as that the subscribing witnesses when dead 
are said to speak through the attestation clause of the 
will, but the proof of the signatures has never been 
dispensed with, and presumption allowed to supply 
its place. 

The claim that because Qroser signed his name 
under that of Du Bois that it proved Du Bois' signa- 
ture hardly seems tenable, as under such circum- 
stances the signature of a dead man would be of 
greater potency than that of a living witness. Be- 
sides, there is no evidence whatever that Groser knew 
Du Bois or his signature. Under our law witnesses 
are not required to sign the will in the presence of 
each other, as is required by the English statute. 

This brings us to the consideration of the question 
as to whether errors were committed in the exclusion 
of proposed evidence. 

The first error claimed is the exclusion of the evi- 
dence of Mrs. Newcomb and her daughter, of their 
opinion as to the genuineness of the signature ^^ Al- 
pheus D. Du Bois '' at the end of the will. It is urged 
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that, tf ltliuu^li t h g oc wi tn egg es had never seen or 
known Mr. Du Bois, had never seen him write nor 
had ever seen any writing made by him nor had seen 
any signature purporting to be his except that alleged 
to have been signed to will No. 2, some fourteen years 
ago, before the commencement of these proceedings, 
they became competent witnesses upon the subject of 
the signature of Mr. Du Bois, because during the 
progi'ess of these proceedings they had seen a signa- 
ture to a will which purported to be the will of Mr. 
Du Bois and some signatures to pay-rolls which were 
proved to have been those of Mr. Du Bois. 

In other words, it is claimed that these witnesses 
having compared the recollection of the signature 
that they had seen fourteen years ago at the end of 
will, December, 1889, purporting to be the signature 
of Mr. Du Bois, with some signatures proved to be his, 
are competent to testify from this comparison of 
handwriting as to the verity of the signature at the 
end of the destroyed will. I have been unable to find 
any rule of evidence which permits such a one-sided 
qualification of a witness to testify upon a particular 
trial. I say one-sided qualification, because there is 
no possibility of anyone else preparing himself in the 
same way, as he has not, and cannot have the " to be 
proved signature'' for his examination, it having 
been destroyed. In all cases where evidence has been 
allowed because of qualification by comparison of 
handwritings, all the writings must be before the 
Court, so that the opposite party may have an equal 
opportunity for comparison. 

It is undoubtedly true that opinions as to handwrit- 
ing are always the result of comparison of hand- 
writing, the witness comparing the " to be proved 
signature " in his mind with signatures that he has 
seen written, or with signatures to letters or other 
documents, which the witness has seen, purporting to 
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be in the handwriting of the party whose signature is 
to be proved, and which letters and documents are 
surrounded by such circumstances as induce a reason- 
able presumption of their being his own handwriting. 
But in these cases of comparison, the opposing party 
may resort to the same kind of evidence, producing 
witnesses who have also seen the party write, or have 
seen writings of his. " In other cases the witness ac- 
quires his knowledge by his own obser\'ation of facts 
occurring under his own eye, and, which is especially 
to be remarked, without having regard to any par- 
ticular person, case or document" Greenleaf on 
Evidence, sec. 577. 

Where, however, the writings are compared with a 
" to be proved signature " which exists only in the 
mind of the witness, no opportunity is offered to meet 
such evidence. The rule seems to be universal that 
it is only an " expert " that can qualify himself to 
give evidence in a particular case, and an expert as 
to handwriting is defined to be " any person who has 
had such experience in the examination of handwrit- 
ing as to enable him to note and distinguish the char- 
acteristics of handwriting.'' Kecognizing the rule 
that experts only can qualify themselves to testify in 
a particular case, there seems to have been an attempt 
upon the part of the contestants here to show that 
Mrs. Newcomb had had such experience of handwrit- 
ing as would qualify her to testify as an " expert ; " 
but the e\idence fell far short of showing such qualifi- 
cation, and the claim that she was an " expert " does 
not seem to be now insisted upon. 

In the case of Miles v. Loomis (75 N. Y., 288-298) 
the opinion of the Court expressly recognizes the rule 
that it is only an " expert " that can especially qualify 
himself to testify in a particular case. The Court 
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calls attention to the case of Doe v, Snckermore ( 5 A 
and E, 703), decided in 1836, in which case it states: 
" The whole subject received very great consideration 
• • • The rule seemed to be conceded in that case 
by all the Judges that, as to any but ancient writings, 
an opinion formed upon a mere comparison of hands 
at the trial eo instanti was not admissible, but they 
were equally divided upon the question whether a 
knowledge of the handwriting might be obtained by a 
skilled person sufficient to render him a witness coni- 
peteut to speak as to the genuineness of the signa- 
ture, merely by a previous examination of other sig- 
natures proved to be genuine." I have been unable 
to find any case which in the slightest degree recog- 
nizes the admissibility of the evidence of any person 
who had qualified himself to testify in the particular 
case, unless all the writings compared are produced. 
It appears that there are three methods by which a 
witness may be qualified to speak as to handwriting 
to be proved : 

First, by having seen the party write. 

Second, by having seen letters or documents in the 
handwriting of the party whose signature is sought 
to be proved, having personally communicated with 
him respecting them, or acted upon them as his, the 
party having known and acquiesced in such act, or 
by such adoption of them as induces a reasonable pre- 
sumption of their being his own writing. 

Third, by comparison of handwritings by an expert. 

The counsel for contestants contend that the second 
mode is that involved in this proceeding. But there 
is one essential element in the second method con- 
spicuously absent in this case. Whatever knowledge 
the witness has who seeks to bring himself under the 
rule of the first two cases must be acquired by his own 
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observation of facts, occurring under his own eye, and 
which is especially to he remarked^ without having 
regard to any particular person, case or document. 
Greenleaf on Evidence, sec. 577. 

In the case at bar the knowledge as to the hand- 
writing, whatever it was, was especially acquired 
having regard to a particular person, case and docu- 
ment, directly in contravention of the rule which gov- 
erns this class of evidence. In no view of the evi- 
dence, therefore, were these witnesses qualified to give 
their opinion as to the signature '^ Du Bois '^ at the 
end of the will. 

The next class which it is claimed was erroneously 
excluded was that consisting of declarations of the 
testator relating to his wills. It may be well to call 
attention at this point to the statute which declares 
the methods by which a will may be revoked. 2 Kev. 
Stat, 64, section 42, provides, among other things, 
that " No will in writing • • • nor any part 
thereof, shall be revoked or altered, otherwise than 
by some other will in writing, or some other writing 
of the testator, declaring such revocation or altera- 
tion, and executed with the same formalities with 
which the will itself was required by law to be ex- 
ecuted, or unless such will be burnt, torn, cancelled, 
obliterated or destroyed, with the intent and for the 
purpose of revoking the same, by the testator him- 
self," etc. 

In view of the statute regulating the execution of 
wills, and this statute governing the method of revoca- 
tion, the courts have held that declarations of a testa- 
tor made subsequent to the event are inadmissible 
upon the issue of the making or revocation of a will ; 
it being held that the consideration of such evidence 
would be in effect a repeal of the requirements of the 
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Statute. It i8 tme that cases may be cited where sach 
evidence has been admitted without objection, and 
the courts have commented upon it, and seem to have 
given it considerable weight; but no case has been 
called to onr attention which has held that where such 
evidence has been objected to it was error to exclude 
it. As a matter of principle it would seem that such 
evidence must be incompetent. If it is admissible a 
will could be established or revoked without proof 
that the formalities which the law has hedged around 
testamentary papers had in any respect been complied 
with. The only declarations of a testator in respect 
to such papers which are competent are those that he 
makes at the time of execution, they being then part 
of the res gestas. The requirement of the statute that 
the signatures to wills of such witnesses as may be 
dead shall be proved, shows that nothing short of 
common-law proof of the facts required by the statute 
to attend the execution of testamentary papers will 
suffice. The intention of a testator may be a guide in 
the construction of a will, but it will not supply, no 
matter how proven, proof of compliance with the re- 
quirements of the law. 

In the case of Atkinson v. Morris, in the Court of 
Appeals, Probate Division (1897), the rule is laid 
down, concurred in by all the Judges, that declara- 
tions made by a testator after the date of an alleged 
will are not admissible • to prove the execution of a 
will, and they are equally inadmissible to prove its 
revocation. 

Lord KussEU^ of Killowen, C. J., says upon this 
point : " No one can doubt that the lady intended to 
revoke her will, and that the Court ought to be astute 
to give effect to that intention, if it can do so con- 
sistently with the established and settled principles 
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of law. The Wills Act has laid down the formalities 
which are to be observed in order to make an effective 
and operative will; and if those formalities are not 
complied with the law steps in, and however clear the 
intentions of the testator may have been, unless they 
are expressed conformably to the requirements of the 
statute they are disregarded, and his estate is distrib- 
uted as upon an intestacy. The statute also pre- 
scribes similar formalities in the case of the revoca- 
tion of a will. When it is to be revoked by writing 
the writing must be attested by the same formalities 
as are required in the case of a testamentary disposi- 
tion. It is clear, therefore, in the present case that 
although the intention of the testator to revoke her 
will was clearly expressed and expressed in writing, 
it is not expressed conformably to the statute, and 
the writing which would have been perfectly good if 
it had been duly attested cannot be relied upon as evi- 
dence of revocation." Lindley, L. J., concurred in 
the above, and at the end of bis opinion sums up the 
whole matter, saying that there was no revocation 
because " she has not done that which the law requires 
to effectuate her intention." A. L. Smith, L. J., says : 
^^ I own that I have struggled during the argument of 
this case to escape having to hold that this will of 
August 8, 1878, as it now stands, expressed the inten- 
tion of the testatrix at the time of her death. I have 
not the slightest doubt that it did not then express 
her intention, and I have looked carefully to see 
whether we could not get out of the difficulty in which 
we are placed in holding that this was her last will 
and testament at her death, when I know it was not 
her intention that it should be." He then, in speak- 
ing of the rejection of the evidence of declarations of 
the testatrix, says : ^^ The objection taken is that this 
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evidence is not admissible, for this reason : You can- 
not prove the factum of the execution of a will, ac- 
cording to the Wills Act, by hearsay evidence, by a 
statement of the testatrix herself that she had ex- 
ecuted the will. I am clearly of the opinion that this 
objection is well founded." He then refers to the fact 
that there is a long series of authorities showing that 
declarations as to execution of wills are inadmissible, 
and proceeds : ^^ How is it possible in the face of these 
authorities ♦ • ♦ now to say that the factum of 
the execution of a will can be proved by hearsay evi- 
dence? In my judgment the proposed evidence was 
inadmissible, and it was rightly rejected by the 
learned Judge." 

I have cited thus at length from the opinions of the 
learned Judges who wrote in the case cited to show 
how rigid the rule is, as, notwithstanding all the sym- 
pathies of the Judges were the other way, it was felt 
that the statute must control. The same rule obtains 
in this State. In the Matter of Kennedy (167 N. Y., 
163), Judge O'Brien, in expressing the views of the 
Court, says : " The great weight of authority in this 
State is to the effect that the declarations of a de- 
ceased person are not competent evidence either to 
prove that he has made a will, or to prove the con- 
tinued existence of a written will, unless made in con- 
nection with some act under such circumstances as to 
become a part of the res gestae, and declarations of 
the deceased tending to show that a written will has 
been revoked are open to the same objection, unless 
they accompany some act which the statute prescribes 
as a requisite of revocation; and then they are re- 
ceived, as in other cases, as part of the res gestae.^' 

In the case of Throckmorton v. Holt (180 U. S., 
552 ) the rule is distinctly laid down that the declara- 
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tions of the deceased, when not a part of the res 
gestae, are not admissible to prove the execution of a 
will or its revocation. 

It seems to be clear, therefore, that declarations of 
the testator, made after the factum of the execution 
of the wills, were incompetent to prove the execution 
of will No. 2 or the revocation of will No. 1, and were 
properly excluded. 

The only other question which remains to be con- 
sidered is whether it can be said that the learned Sur- 
rogate abused his discretion in refusing to postpone 
the closing of the trial until Samuel M. Burbank 
could be produced as a witness. We do not think 
that he did. The trial had been commenced, and it 
would be a very unusual thing to suspend a trial to 
await the production of a witness. It is true that the 
Surrogate made an order for the examination of 
Samuel M. Burbank.. But that was done when it was 
thought that he could be produced. When, however, 
the true condition was shown to the Surrogate, and 
that it would certainly be months before he could pos- 
sibly be in a condition to testify, and might never be 
in such a condition, there does not seem to have been 
any abuse of discretion in not waiting upon this 
uncertainty. 

The decree should be alBSrmed, with costs to the re- 
spondent against the contestants. 

Pattbbson, CFBrien and Ingraham, JJ., concur. 

Hatch, J. (dissenting) — I am unable to concur in 
the prevailing opinion in this case. It is conceded 
that the rule in England, under its Statute of Wills, 
within the evidence herein, would be sufficient to es- 
tablish the factum of will No. 2, which, it is claimed, 
revoked will No. 1, had it been propounded for pro- 
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bate. This seems to be established under authorita- 
tive decisions by the English courts in two recent 
cases, one decided in 1900 ( Matter of Peverett, L. R., 
P. D., 205), and the other decided in 1902 (Harris v. 
Knight, L. R., 15, Pro. Diy., 170). As is pointed out, 
however, in the prevailing opinion, the publication of 
the instrument as a will is not required by the Eng- 
lish statute, but is required under our Statute of 
Wills, and the authorities are to the effect that sub- 
scription and acknowledgment and publication are 
two distinct acts, and that the first cannot stand for 
the latter. 

Aside from this question, however, I am of opinion 
that the proof offered and received in the case^ and 
the proof offered which has been rejected had it been 
received, was sufficient in its probative force to estab- 
lish the factum of will No. 2, had such will itself been 
propounded for probate. Evidence was given tending 
to show that will No. 2 and will No. 3, the latter 
bearing date in 1897, were in a trunk in the testator's 
possession; that immediately upon the testator's 
death, the papers came into the hands of Caleb and 
Samuel Burbank and were never seen thereafter. 
Under the evidence in the case, the Surrogate would 
have been authorized to find that these two wills were 
fraudulently disposed of after the testator's death. 
There is no evidence that he destroyed them, and the 
circumstances proved were sufficient to overcome any 
presumption that they were destroyed during his life- 
time. Under such circumstances, the Court is justi- 
fied in giving force and effect to any competent evi- 
dence, however slight, which, if applied, would estab- 
lish the factum of the will. It is evident, however, 
that the appellants were not required to assume this 
burden in order to justify evidence which would 
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authorize the Court to find that will No. 1, pro- 
pounded for probate, had been revoked by either one 
or the other of the subsequent wills. Section 2620 of 
the Code of Civil Procedure provides when "all the 
subscribing witnesses to a written will are dead 
• * * the will may nevertheless be established, 
upon proof of the handwriting of the testator, and of 
the subscribing witnesses, and also of such other cir- 
cumstances as would be sufficient to prove the will 
upon the trial of an action." Section 1865 of the Code 
provides for proof of a lost will in certain cases, and 
this section is made applicable by the provisions of 
section 2621 of the Code to the probate of a will in a 
Surrogate's Court. It is asserted that before an in- 
strument revoking a former will can be received in 
evidence there must be the same degree of proof as to 
the execution of the instrument as is applied to the 
will itself ; that if the revoking clause be contained in 
a subsequent will the factum of such will must be 
established in like manner and strength as would en- 
title it to be probated had it been presented to the 
Court for such purpose. The authorities do not seem 
to support this contention. In Harris v. Harris (26 
N. Y., 433) it was held under the provisions of the 
Revised Statutes, which required two witnesses to 
establish a will that such provision related only to 
the special proceeding to probate the same; that the 
statute in its effect did not abolish the common-law 
rule of evidence which permitted proof of a lost in- 
strument by a single credible witness in the same 
manner as a deed. This case was commented upon by 
the General Term of this Court in Upton v. Bernstein 
(76 Hun, 516) . Therein a majority of the Court held 
that there was a distinction between proving the 
factum of a will and its contents. It is not now essen- 
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tial that we agree or disagree with this distinction. 
It seems to be an authority that as to a lost will, the 
contents of it may be proved by a single witness^ and 
force be given to a devise of real estate thereunder, 
and if so it is difficult to see why the contents of a 
will may not be proved under the like proof of its 
execution by a single witness in order to establish 
that a will sought to be probated had been revoked. 
Mr. Justice FoUett, who sat in that case, did not 
draw such distinction, but held that the will was enti- 
tled to be admitted in evidence in order to establish 
title to realty, and that the provisions of sections 1865 
and 2621 of the Code of Civil Procedure had not 
changed that rule. The distinction which this case 
makes between proving the contents of the will and 
the factum, so far as to permit evidence of its con- 
tents in resistance of the probate of another will, does 
not seem to have been adopted, if indeed it may be 
said that the decision so holds. In Colligan v. Mc- 
Kennan (2 Dem., 432) a distinguished Surrogate, 
after citing and commenting upon Harris v. Harris 
(supra) y and citing many other authorities, said: 
" Upon the authority of these decisions, I hold that 
parol evidence was properly admitted by the Surro- 
gate, not only to show that a will was executed by the 
decedent after the execution of the one propounded, 
but to show also that such will contains a clause of 
revocation. And, in spite of sections 1865 and 2621, 
I hold that the existence of such a revoking clause 
may be lawfully proved by the testimony of a single 
witness." The precise point involved in this appeal 
was involved in the case last cited, as the purpose of 
the proof was to defeat a will propounded for probate 
by proof of a subsequent will containing a clause of 
revocation. This construction of the case of Harris v. 
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Harris (supra) was adopted by the Supreme Court 
iu the Fourth Department and applied to an issue 
involving the establishment of a lost will. And the 
same rule in substance is announced in Matter of 
Barnes (170 App. Div., 533) by the same Court. A 
similar rule was also recognized in Wallace v. Wal- 
lace (114 Mass.^ 510). In the present case it appears 
that both of the subscribing witnesses to will No. 2 
are dead. Under such circumstances resort may be 
had to proof of the handwriting of the subscribing 
witnesses, and also couple therewith such other cir- 
cumstances as would be sufficient to prove the will 
upon the trial of an action pursuant to the provisions 
of sections 1865, 2620 and 2621 of the Code of Civil 
Procedure, above referred to. In the present case it 
satisfactorily appeared that Mrs. Newcomb was 
familiar with the handwriting of Mr. Groser, the last 
subscribing witness to this will. She testified that 
the signature appended to the paper produced by the 
testator was his genuine signature and that the name 
of the subscribing witness was in the handwriting of 
Groser. Within the authoritv of the cases we have 
cited, upon these facts appearing, the appellants be- 
came entitled to give proof of any other facts and cir- 
cumstances tending to establish that the will was ex- 
ecuted and that it contained a revocation of the prior 
will. Among the circumstances which may be thus 
proved is the attestation clause. In Nelson v. McGif- 
fert (3 Banb. Ch., 158) it was said by the Chancellor: 
"The attestation clause stated that the will was 
signed, sealed and published by the testator as his 
last will and testament, in the presence of the attest- 
ing witnesses, who, at his request, and in his presence, 
subscribed their names thereto. This, after a consid- 
erable lapse of time, and when it may reasonably be 
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make it operative in revocation of a prior will. In- 
deedy this Court has gone so far as to hold that such 
evidence is competent for the purpose of proving the 
due execution of a will (Matter of Briggs, 47 App. 
Div., 47), and is in harmony with the language used 
by Judge O'Brien in Matter of Kennedy (167 N. Y., 
163). Therein the learned Judge in discussing the 
question of the general incompetency of declarations 
of a testator to prove the revocation of a will, states 
the exception : " To become a part of the res gestae j 
and declarations of the deceased tending to show that 
a written will has been revoked are open to the same 
objection, unless they accompany some act which the 
statute prescribes as a requisite of revocation, and 
then they are received as in other cases, as a part of 
the res gestcB,^^ The objection which was interposed 
to this testimony and which resulted in its exclusion, 
was in these words : " This conversation was many 
months after the date of the will offered for probate, 
and therefore it cannot be claimed that it was part 
of the res gestos. It is hearsay and incompetent. Ob- 
jection sustained. Exception." It will be noticed 
that the objection was quite wide of the issue involved 
in the ruling made by the learned Surrogate and to 
which the proposed testimony related. The res gestce 
of the subject was not the will offered for probate, 
but will No. 2, which was then the subject of the 
declaration. The issue was, had the testator revoked 
the will then being propounded for probate? The ap- 
pellants sought to show that he had, by showing that 
he produced a will entirely in his own handwriting, 
subscribed by himself, apparently executed by two 
subscribing witnesses, with what it is reasonable to 
infer was an attestation clause, subscribed by two 
witnesses, and with respect to that will the testator 
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made declarations. Those declarations certainly were 
a part of the res gestce connected with that will, and 
as such, within the authorities which we have cited, 
evidence relating thereto was admissible. It seems to 
be conceded by the objection that had the testator 
produced the will propounded for probate under 
similar circumstances and made similar declarations 
concerning it, they would have been competent in es- 
tablishment of it, and if so, then they must have been 
competent in establishment of the execution of a will 
revoking the will propounded for probate. Such 
declarations would have no force and were entirely 
immaterial as bearing upon the validity of the will 
propounded for probate. It was not pretended that 
the testator spoke concerning it, or that the declara- 
tions had relation thereto. But as to will No. 2 they 
were directly applicable, the testimony was competent 
and should have been received. 

I also think it was error to exclude the testimony 
of Mrs. Newcomb with respect to the signature of the 
subscribing witness Du Bois. It is said that Mrs. 
Newcomb was not competent to testify concerning 
this question for the reason that she was not an expert 
witness, and further, if she qualified as such, the cir- 
cumstances did not bring her testimony within any 
rule allowing expert testimony to prove handwriting 
as applied to these circumstances. It appeared from 
the evidence that Mrs. Newcomb had been a business 
woman for over thirty years; that she was engaged 
in connection with her husband's tobacco business, 
and kept his private ledger for twenty-five years; that 
she studied the signatures of his foreign correspond- 
ence ; went over his checks and examined the indorse- 
ments thereon ; that she made a study of handwriting 
in connection with some raised checks which had been 
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manipulated by the manager of her husband's busi- 
ness; that in this connection she studied the hand- 
writing of over one liundred checks in order to deter- 
mine who raised the amounts thereon; that an 
anonymous letter came to the house, and that she 
made a study of a great number of handwritings in 
order to determine by comparison who wrote the let- 
ter; that she studied the different handwritings of 
the persons connected with her husband's business — 
clerks' pay-rolls and receiver — and in various other 
ways had devoted her attention to the subject of hand- 
writing. It is evident from her testimony that she is 
a very capable and intelligent business woman. She 
seems, therefore, fairly to fall within the definition 
of an expert as defined by the authorities ( Lawson on 
Expert and Opinion Evidence, page 195, rule 35, and 
cases cited). Having qualified herself as an expert^ 
was she entitled to testify as to the handwriting of 
Du Bois? As the question is presented it is some- 
what novel. She had never seen Du Bois write, and 
did not know his handwriting prior to the time she 
claimed to have seen his signature upon the will. 
Du Bois was dead. He had been a principal in the 
public schools, and his genuine handwriting appeared 
upon numerous vouchers and pay-rolls filed in the 
oflBce of the Comptroller of New York city. His will 
was also produced. These papers were all introduced 
in evidence as furnishing a standard of comparison 
with the signature she claimed to have seen attached 
to the will. After having made a thorough examina- 
tion of these papers and documents, she was asked if 
in her opinion the signature attached to the will was 
in the handwriting of Du Bois. Objection was inter- 
posed to this question, the same was sustained and the 
evidence was excluded. It is conceded in the com> 
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parison of handwritings where they rest in memory 
based upon knowledge of the handwriting that a com- 
parison of such handwriting with the disputed writ- 
ing presented for examination calls for a mental pro- 
cess by which the expert determines and announces 
his opinion. One condition is the memory, the other 
the present writing, in respect to which he is called 
upon to testify. At common law it has been said that 
there were three classifications, in either of which a 
person might testify respecting a disputed handwrit- 
ing. One is, where the witness had seen the paper 
written or its authenticity had been acknowledged; 
second, " by witnesses familiar with the handwriting 
of the person charged to be the writer, and who were 
able to testify from their familiarity with his hand- 
writing to a belief respecting the genuineness of the 
handwriting in question." The third, comparison be- 
tween the disputed writings and others. The second 
of these rules alone has application to the present 
question. The statutes which have been passed regu- 
lating this subject are learnedly discussed and com- 
mented upon by Werner, J., in People, etc., v. Moli- 
neux (168 N. Y., 321, 328). Therein the learned 
Judge reached the conclusion that the statutes had 
not limited, but had served to enlarge, the common- 
law rule, as he exhaustively points out. 

In principle I am of opinion that this case falls 
within the second subdivision of the rule announced 
at common law, and that the evidence offered under 
such rule w^as admissible. Where the witness has 
seen the handwriting of the person whose writing is 
the subject of dispute in a letter or other writing he 
may testify therefrom that he knows the handwriting 
of such person, and he is not incompetent as a wit- 
ness by reason of the fact that the signature which he 
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saw was made before the controversy arose in which 
the handwriting became the subject of dispute. How- 
ever dim the memory may become by lapse of time, yet 
if the witness be then able to state that he knows the 
handwriting, he is competent to testify to snch fact^ 
even though years may have elapsed. Snch condition 
goes to the weight of the proof, not to its competency. 
Snch a situation is quite vividly described by Hand, 
J., in Miles v. Loomis (75 N. Y., 288). Therein the 
learned Judge said : ^^ Evidence of handwriting, it is 
universally conceded, may be opinion merely. It is 
as universally conceded that a witness who has either 
ever seen the party write or who, not having seen him 
write, has received letters from him which have been 
* acted upon ^ by him as genuine,* is competent to give 
opinions as to his handwriting. And this competency 
is not aflFected by the lack of frequency of observa- 
tion, the length of time which has elapsed since the 
writing was seen, or the slightness of the correspond- 
ence, although the weight of the opinion will of course 
depend much upon these circumstances. From what 
in these cases is the opinion derived, if not from a 
mental comparison of hands? The signature is pre- 
sented to the witness, and his only means of forming 
an opinion upon it is by recalling with more or less 
distinctness to his mind images of the signature he 
has either seen made or attached to letters received, 
and comparing them with the one presented for his 
opinion. This is certainly a * comparison of hands,^ 
and in my judgment no favorable distinction as to 
accuracv or safetv can be made between such a 
mental process and that of the expert who has become 
quick by practice in detecting identity of hands, and 
also compapes in his mind and with his eye the one 
in question with other signatures as certainly genuine 
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as those which the ordinary witness has seen written 
or received in letters. The comparative weight of the 
two kinds of evidence is not the question under con- 
sideration. The opinion of the ordinary witness^ 
founded only upon a mental comparison of the dis- 
puted writing with a single signature seen by him 
twenty years before would be worth little, but it 
would undoubtedly be competent ( Jackson ex dem. v. 
Van Dusen, 5 Johns., 144; Eagleton v. Kingston, 8 
Ves., 473) . So the opinion of an expert, founded upon 
a comparison with but one or two genuine signatures, 
should not perhaps be regarded as of much value, but 
it still has every claim, in principle, to competency 
I)ossessed by the other. Nor does the distinction 
sought to be raised by Lord Denman in Doe v. Sucker- 
more (5 Ad. & Ell., 737), between an opinion of an 
expert who has previously examined other genuine 
signatures put in evidence and then is called to speak 
as to genuineness from his knowledge of the signature 
thus gained, without actual comparison before the 
Court, and one given upon an examination or com- 
parison in Court of the signatures, and without any 
previous knowledge, seem on scrutiny to be well 
grounded or practicable. It would be impossible to 
draw a line between these processes. It is undoubt- 
edly true that the opinion as to handwriting should 
depend not so much upon mathematical measure- 
ments and minute criticisms of lines, nor their exact 
correspondence in detail when placed in juxtaposition 
with other specimens as upon its general character 
and features as in the recognition of the human face. 
But in the case of an expert, his mental image or idea 
of the genuine handwriting may become as clear and 
vivid and accurate by an examination of the other 
signatures on the instant as in the case of another of 
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less practice or quickness of perception after hours or 
days of study. The amount of knowledge gained by 
this study and the length of time and frequency of 
opportunity to gain it affect the weight of the evidence 
as in the case ot the ordinary witness, but cannot 
proi)erly decide its competency." 

In principle the case which now confronts us is not 
different from the one where concededly the rule is 
applicable. The only difference is that here the con- 
dition is exactly reversed. Mrs. Newcomb has ac- 
quired a knowledge of the handwriting of Du Bois 
from admittedly genuine signatures upon various 
documents. Her mind now recalls with more or less 
distinctness the handwriting which she saw upon the 
will. By mental process she makes examination of 
the genuine handwriting of Du Bois then before her 
with the handwriting which she carries in her mem- 
ory, taken from the will. By no possibility can there 
be difference in such operation between a witness who 
brings the memory of a handwriting which he knew 
down to comparison with the one upon which his 
opinion is required. The mental process in both is 
the same. The principle which establishes right to 
the testimony in one case confirms it in the other. 
Both are precisely alike, from which is evolved the 
opinion, and if one is admissible it is difficult to see 
why the other is not. We are not now discussing the 
weight of such testimony, only its competency. The 
question was precisely decided by the Supreme Court 
of Kansas in Abbott v. Coleman (22 Ean., 250). It 
was also considered in Guyette v. Bolton (46 Vt, 
228). Therein the evidence was rejected because it 
did not appear that the witness was qualified to make 
a comparison. It was not doubted, however, but that 
the testimony was competent. 
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It is said that sucli rule may not be applied, for the 
reason that the testimony thus given is one-sided, and 
that there is no opportunity to contradict it. This 
must always be said of a witness giving testimony 
where the conditions do not admit of its contradic- 
tion. Confessedly Mrs. Newcomb is competent to 
testify to the signature of Qroser, because she knew 
his handwriting; and it is equally true that the 
respondents are i)owerless to contradict her upon 
such subject, assuming that they are not able to pro- 
duce the will. Such rule has never been applied to 
testimony otherwise competent. It may be a misfor- 
tune that existing conditions do not permit the con- 
tradiction of a witness, but such rule has no bearing 
whatever upon the competency of his testimony. 
This is clearly illustrated by the provisions of section 
829 of the CJode of Civil Procedure; such statute was 
made necessary in order to close the mouths of one 
person against another, who was dead. Within the 
authorities, therefore, I am of the opinion that the 
testimony of Mrs. Newcomb respecting the hand- 
writing of Du Bois was competent and should have 
been received. If I am right in this conclusion, then 
it follows within the provisions of the Code, to which 
we have called attention, that the evidence would be 
sufficient to establish the factum of the will, and if so, 
then its contents can be established if the strength 
of memory of Mrs. Newcomb, who read it, is sufficient 
to reproduce it. If I am right in this conclusion, it 
also necessarily follows that it may be established 
as a lost or destroyed will, and if so, and if it 
revoked the will propounded for probate, it will 
defeat it as a will ; and if its contents can be estab- 
lished, it may be proved to be the proper instrument 
for probate. However this may be, it seems clear to 
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my mind that the evidence which was rejected by the 
learned referee was improperly rejected, for which 
reason the decree admitting the No. 1 to probate 
should be reversed and a new hearing had. 

Van Brunt, P. J. — In view of the misapprehension 
of the scope of the prevailing opinion by the learned 
Justice who writes the dissenting opinion, it seems to 
be necessary to say a word or two in reply, in order 
that his assumptions as to the rules contended for 
in the prevailing opinion shall not pass unchallenged. 

The learned Justice writing the dissenting opinion 
states that it is asserted in the prevailing opinion 
that ^' if the revoking clause be contained in a subse- 
quent will, the factum of such will must be established 
in like manner and strength as would entitle it to be 
probated had it been presented to the Court for such 
purpose." I think that the prevailing opinion will 
be searched in vain for even a hint at any such propo- 
sition. Upon the contrary, that opinion proceeds 
upon the theory that common-law proof of the execu- 
tion of the will was sujficient. This position was con- 
ceded by the counsel for the respondent, and it was 
held that no part of the second will could be read in 
evidence, because there was no proof whatever of its 
execution as a revoking instrument, the evidence 
falling short of proof that any two persons sub- 
scribed the will as witnesses. 

The learned Justice further announces a proposi- 
tion which is nowhere contested in the prevailing 
opinion, although it would seem that he had the 
impression that such was the case. He states that 
in certain cases the attestation clause of the will 
raises a presumption that the requirements of the 
statute in respect to signature, acknowledgment, pub- 
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lieation and request to the witnesses to sign have 
been complied with. And he cites the Matter of Nel- 
son (141 N. Y., 152) and Matter of Cottreirs WUl 
(95 N. Y., 329). He might also have cited the case 
of Peck t?. Gary (supra) y a case which he singularly 
overlooked on this point. But in each of these cases 
there was complete proof of the signature of the two 
witnesses whose names were subscribed to the attesta- 
tion clause. 

The next proposition which seems to need attention 
is the claim that the conversation which the testator 
had with Mrs. Newcomb on the 28th of March, 1890 
(the will in question having been executed on the 
27th of December, 1889, three months before), was 
part of the res gestae. He says : " Those declarations 
certainly were a part of the res gestas connected with 
that will, and as such within the authorities which 
we have cited, evidence relating thereto was admiss- 
ible.-' What he means by " were a part of the res 
gestoB connected with that will " it is difficult to 
comprehend. The only evidence which pertained to 
revocation, so far as that will is evidence of revoca- 
tion, was its execution, and certainly those declara- 
tions were no part of the res gestae of the execution, 
and the very authority which he quotes states that 
the declarations of the deceased, tending to show that 
a written will has been revoked, are open to the same 
objection, unless they accompany some act which the 
statutes prescribe. The testator at the time he made 
the declaration to Mrs. Newcomb on the 28th of 
March, 1890, was doing no act prescribed by the stat- 
ute as a requisite for revocation. 

The only other proposition to which attention 
ought to be called is the claim that Mrs. Newcomb 
was not only qualified to testify as an expert in hand- 
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writing to Du Bois' signature, but also that she did 
not testify. There is not a particle of evidence in the 
record from beginning to end tending to show that 
she was ever asked any question as an expert as to 
Du Bois' signature. It is true that she was asked 
about her experience in handwriting, but no question 
whatever was put to her as an expert, and what is 
more, the learned counsel for the appellant distinctly 
asserted in his points that her evidence was not 
claimed to be admissible upon the ground that she 
was an expert. The whole reasoning by which the 
learned dissenting Justice attempts to supi>ort the 
qualification of Mrs. Newcomb as an expert has no 
foundation whatever. If there is one thing abso- 
lutely necessary to supjwrt the evidence of an expert, 
it is that the jyremissia upon which the exi)ert bases 
his opinion shall be before the CJourt and jury. And 
this is necessary for the reason that the jury, or, if 
the trial is had before the Court without a jury, the 
Court is not bound by the opinion of any expert. If 
the opinion, based upon the premissis which are before 
the Court or jury, does not commend itself to their 
judgment, they may reject it without any contra- 
dictory testimony. The jury are entitled to have 
before them the grounds upon which the expert forms 
his opinion. Where a physician is asked for his opin- 
ion in regard, for example, to the permanency of an 
injury, he must state the grounds upon which he forms 
his opinion and then the jury can judge as to whether 
his opinion is based upon existing conditions. So in 
r^ard to handwriting, the expert must produce 
before the jury the writings compared. The jury has 
the right to inspect them, to examine the writing, 
both the one disputed and the one with which it is 
compared, in order that they may see whether the 
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prQtnissis upon which the expert bases his opinion 
has any foundation in fact or not. They also have 
the right to compare for themselves and to form a 
judgment of their own. And no case can be found 
where an expert has been allowed to testify where 
the principal premiss rests solely in his imagination. 
Pattbrson, O^Bribn and Ingbaham, JJ., concur. 



In the matter of the judicial settlement of the 
ACCOUNTS OF GAMALIEL C. ST. JOHN, as execu- 
tor OF Wallace G. Andrews, deceased; appuca- 
TiON OF NORMAN C. ANDREWS, appellant.— 
No. 7034. 

Supreme Court, Appellate Division, First Depart- 
ment, May, 1905. 

§§2514, subd. 11; 2728. 

Accounting of executors before surrogate — Question of survivorship 
of persons who perished in a common disaster — Applications of 
next of kin to appear and present objections granted. 

Where an application of this kind is made by a person interested 
in interrening* in the Surrogate's Court the Surrogate may 
ordinarily examine into the question of whether the applicant 
is a party interested in the estate. 

When a Surrogate can see from the moving papers upon an appli- 
cation of this character that a real question is presented involT- 
ing the right of the applicant and of other heirs and next of kin 
to participate in the distribution of a portion of the estate 
Justice requires that he should not proceed to the determination 
of a question of such vital importance without the presence 
of all the parties who may be affected by his adjudication. 

{Decided May, 1905.) 
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Appeal from order of Surrogate appointing 
referee, and from order denying applicant's motion 
to appear and present objections to the account. 

Harold Nathan^ for appellant. 

Wm. N. Cohen and James W. Hawes, for re- 
spondent executor. 

Herbert H. Gibha, for respondent St. John. 

Ferdinand Sha^k, for respondent Bruce. 

Henry Wollman, for respondent Andrews Institute. 

Edmund Wetmore, for resi>ondent Smithsonian 
Institute. 

O'Brien, J. — The testator, Wallace C. Andrews, 
died in a fire which destroyed his home, and in which 
several other people perished, including his wife 
and her sister-in-law, Mrs. St. John. Mr. Andrews 
left a last will and testament, which was duly 
admitted to probate, and while this proceeding for 
the judicial settlement of the executor's accounts 
-was pending Norman C. Andrews, a brother of tes- 
tator, and one of the next of kin, made a motion 
for an order permitting him to appear in the pro- 
ceeding and to file objections to the executor's 
account. The applicant claims that Mr. Andrews 
died intestate as to a portion of his property, and 
that he, as one of the decedent's next of kin, is 
entitled to share in that portion of the estate. The 
moving papers set out the applicant's position as 
follows: First, it is alleged that Mrs. St. John^ 
above referred to, and who w^as a legatee under the 
will, did not survive the testator; that the legacy 
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therefore lapsed, and Mr. Andrews died intestate 
as to the amount thereof, which entitled the appli- 
cant to share therein; second, that by his will Mr. 
Andrews bequeathed more than one-half of his 
entire estate to a charitable or benevolent institu- 
tion, The Andrews Institute for Girls, to be there- 
after oragnized; that the testator had a wife who 
did not predecease him, and that so much of this 
bequest as exceeded one-half of his estate was 
invalid under chapter 360 of the Laws of 1860; and 
therefore the testator died intestate as to such 
excess. Third, that the charitable institution men- 
tioned in the will was not incorporated until some 
time after Mr. Andrew's death, and that he died 
intestate as to so much of the income from the 
legacy to it as accrued intermediate his death and 
its incorporation. 

From these allegations, and from the opposing 
affidavits, it was shown that the right of the peti- 
tioner to appear in the proceeding and to file objec- 
tions to the account depended upon the determina- 
tion of a disputed question as to the survivorship 
of three people who perished in a common disaster, 
and to aid him in determining that issue the Sur- 
rogate sent the matter to a referee. 

It is not necessary, as we view this matter, to 
analyze the evidence describing the grewsome 
tragedy which destroyed the unfortunate occupants 
of the burned house. The referee, after an exhaust- 
ive hearing, found that the fact of survivorship as 
between the testator and his wife was unascer- 
tainable, and that the evidence did not establish 
that Mrs. Andrews survived her husband; that the 
fact of survivorship as between the testator and 
Mrs. St. John was unascertainable, and that the 
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evidence did not establish that Mrs. St. John sur- 
vived the testator. From these findings of fact, he 
concluded as matter of law that the legacy to Mrs. 
St. John had lapsed, and as to it the testator died 
intestate and the applicant was entitled to share 
therein; that he was therefore a person interested 
in the estate within the meaning of section 2728 
of the Code of Civil Procedure, and should be per- 
mitted to appear on the accounting. On the com- 
ing in of the referee's report, however, the Surro- 
gate upon the same testimony reached a different 
conclusion, both as to the facts and as to the law. 
He found, as a fact, that Mrs. St. John survived 
the testator, and as matter of law that the legacy 
to her had not lapsed; and therefore the applicant 
had no interest in the estate, and his motion to 
appear on the accounting was for that reason 
denied. 

This appeal is taken by the applicant both from 
the order appointing the referee and also from the 
order denying the motion to be permitted to 
appear and file objections to the account. 

In our opinion the practice adopted by the learned 
Surrogate was improper under the peculiar circum- 
stances of this case. Section 2728 of the Code of 
Civil Procedure provides, among other things, in 
relation to the judicial settlement of an executor's 
account, that " A creditor, or person interested in 
the estate, although not cited, is entitled to appear 
on the hearing, and thus make himself a party to 
the proceeding." And section 2514, subdivision 11, 
recites that, "The expression 'person interested,' 
where it is used in connection with an estate or a 
fund, includes every person entitled, either abso- 
lutely or contingently, to share in the estate or the 
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process thereof, or in the fund, as husband, wife, 
legatee, next of kin, heir, devisee, assignee, grantee 
or otherwise, except as a creditor." 

The applicant had not been cited upon the 
accounting, and it is conceded that he is one of 
the next of kin and entitled to share in any portion 
of the estate of which Mr. Andrews died intestate. 
It was made to appear by the moving papers that 
if the testator survived Mrs. St. John, or if the 
testator's wife survived him, some part of the 
estate was undisposed of by the will. It also ap- 
peared that all the parties had perished in a 
common disaster, and therefore the question of 
survivorship was a very grave one that could only 
be determined by an exhaustive hearing, and the 
solution of vexed questions of law concerning the 
presumptions of survivorship that would arise 
from the evidence describing the disaster. We 
think under these circumstances the moving papers 
showed that the applicant had an interest in the 
estate sufficient to entitle him to appear upon the 
accounting, so that his interest, whatever it might 
be, together with the interest of all the other heirs 
and next of kin, could be finally determined in 
that proceeding. 

It is true that where an application of this kind 
is made the Surrogate, before granting the motion, 
may ordinarily examine into the question of 
whether the applicant is a party interested in the 
estate (Matter of Com ins, 9 App. Div., 493), and if 
necessary in order to aid him in determining that 
question, he may in a proper case send the issue 
to a referee. Therefore we do not hold that ordi- 
narily the Surrogate may not rightfully pursue the 
course here adopted, but we are of the opinion 
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that under the facts as here shown in these moving 
papers he should not have finally determined the 
claim of the appellant as upon a motion. Whether 
the legacy to Mrs. St. John had lapsed, and 
whether a large part of the legacy to the Andrews 
Institute was void, depended, as already intimated, 
upon the survivorship of three persons who died 
in a conflagration. The questions presented con- 
cededly required for their determination, a full and 
orderly hearing in the regular way, and in a pro- 
ceeding where all the parties interested could 
litigate their claims. Yet so far as the applicant 
is concerned, his rights have been determined upon 
a motion, the reference being ordered simply to aid 
the Surrogate in passing upon that motion. This 
procedure was not proper. Certainly the applicant 
had shown such a bona fide claim to a possible inter- 
est in the estate that he should not have been 
denied the right to appear on the accounting for the 
purpose of protecting whatever interest he might 
have in the funds held by the executor. When a 
Surrogate can see, from the moving papers upon an 
application of this character, that a real question is 
presented involving the right of the applicant and 
of other heirs and next of kin to participate in the 
distribution of a portion of the estate, justice re- 
quires that he should not proceed to the determina- 
tion of a question of such vital importance, without 
the presence of all the parties who may be affected 
by his adjudication (Rigg t'. Cragg, 89 N. Y., 479). 
Nor should the applicant by the denial of his motion 
to appear be deprived of his privilege of appealing, 
as matter of right, to the Court of Appeals for a 
final adjudication of his claim. We have grave 
doubts as to whether an appeal will lie, as matter 
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of right, to that Court from an order denying a mo- 
tion of this character, but while we do not pass upon 
that question it is apparent that if he is in fact 
deprived of such right by the practice adopted by 
the Surrogate, he would be substantially prejudiced 
if we should approve of that practice. But irrespec- 
tive of this latter consideration we are of the opin- 
ion the motion should have been granted. The 
statute provides that on the final accounting all the 
parties interested shall be cited, and in that pro- 
ceeding jurisdiction is conferred upon the Surrogate 
to settle all conflicting rights and interests that may 
arise concerning the fund to be distributed by the 
executor. It is the settled policy of our courts to 
permit a person having or in good faith claiming 
to have an interest in the subject-matter of a judi- 
cial proceeding to appear in that proceeding, with 
a view of having his contentions passed upon in the 
regular way, and for this reason the applicant 
should have been permitted to appear on the ac- 
counting. Johnson v. Donovan, 106 N. Y., 269; 
Ficher v. Banta, 66 N. Y., 468, 481; Donlon v. Kim- 
ball, 61 App. Div., 31; Matter of Watts, 68 App. Div., 
357; Matter of Skinner, 81 App. Div., 449; Matter 
of Meyer, 98 App. Div., 7. 

It may also properly be noted that the practice 
adopted by the Surrogate possibly subjects the es- 
tate to extensive and protracted litigation. The de- 
cision upon this application is not binding upon any 
of the other heirs or next of kin of the testator. 
Notwithstanding the denial of Xorman C. Andrew's 
motion, any and all of the other heirs or next of kin 
may make a similar application — as, indeed, two 
others have already done — and if we should ap- 
prove of the Surrogate's procedure, each subse- 
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quent application would require a new reference 
and the re-examination of the entire matter which 
has been exhaustively investigated on this motion. 
In our opinion the estate should not be subjected 
to these numerous references with their attendant 
cost and delay, when all the parties who claim 
an interest in the estate could be cited on the ac- 
counting, as they should be, and in that proceeding 
an adjudication could be made, which once and for 
all would settle all claims upon the estate. 

For these reasons the order appealed from must 
be reversed, with costs, and the motion of the appli- 
cant granted, with costs to abide final award of 
costs. 

All concur. 

All parties in interest should he cited. — It is manifest that it is 
the better practice where It is possible to cite the parties who 
were interested in the estate at the time of the death of the 
decedent unless there Is some reason shown why the ordinary 
course should not be pursued. 

In the Matter of DeForest, 24 Civ. Pro., 3G3-367, and note to 
this case. 

If any obstacles exist which cannot be overcome service of 
the citation may be dispensed with. 

Supra. 

Who are parties interested creditors. — See supra^ Matter of 
Farmer, 35 Misc., 150-154; does not apply to descendants and 
representatives of deceased uncles and aunts of a decedent who 
left nephews and a niece. 

The Surrogate may determine before proceeding with the 
accounting whether the said descendants and representatives 
were "persons interested in the estate." Matter of Thompson, 
41 Misc., 223; ard 87 App. Div., 609. 

Newt of kin and heirs at law. — Matter of Lawson, 36 Misc., 
96-98. 

Surety. — But only upon a voluntary accounting. Mattel" of 
Storm, 84 App. Div., 552. 

A distributable surplus must be apparent from the account filed. — 
*' If the petitioner should elect to apply for a supplemental 



VOL. XXXIV. 287 



Industrial & General Trust, Limited, v. Tod et al. 

citation to bring in new parties, his application could only be 
granted on it being made to appear from the account filed or 
other^'ise, *that there is a surplus distributable to creditors or 
persons intei-ested,' " and even upon such proof the extending 
of the proceeding to other parties would rest in the discretion 
• of the Surrogate upon all the facts of the case. 

The issues between the parties now before the Court may be 
tried, but such trial would not, of course, be binding upon 
strangers to the proceeding and a distribution of the fund cannot 
be directed until all parties in interest have been duly cited and 
have l>een afforded an opportunity to be heard. Matter of Rain- 
forth, 37 Misc., 660-661. 



INDUSTRIAL & GENERAL TRUST, LIMITED, 
Appellant, v. J. KENNEDY TOD bt al., Respon- 
dents. 

Supreme Court, Appellate Division, First Depart- 
ment, May, 1905. 

§§ 1063-1069. 

Special jury — Drawing of list — Necessity of presence of parties — 

Setting 4iside list for irregularity. 

The proceeding prescribed by Code Oiv. Ppoc, sees. 1063-1069, for 
the selection of a special Jury, is a special proceeding, in which 
the requirements of the statute must be strictly complied with. 

Under Code Civ. Proc, sec. 1066, requiring the jury commissioner, 
in drawing a special jury, to select in the presence of the 
parties or their attorneys the names of 48 persons, whom he 
deems most indifferent between the parties and best qualified 
to try the issues, either party is entitled to have the list 
selected by the commissioner set aside where the selection is 
made in the absence of the parties and their attorneys. 

Where the court at Special Term directs that a special jui-y be 
struck ft may and should set aside the jury so selected, and 
order the striking of a new Jury, In case of any Irregularity 
in the selection of the jury which may render the proceeding 
a nullity, or Jeopardize the results sought to be obtained by 
said Jury. (s. c. 93 N. Y. Sup., 725.) 

(Decided May, 1905.) 
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Louis Marshally for appellant. 
Stephen H. Olin, for respondents. 

McLaughlin, J. — On motion of the defendants an 
order was made that a special jury be struck for the 
trial of the issue raised by the pleadings. An ap- 
peal was taken by the plaintifF from such order, 
but the same was affirmed by this court (92 N. Y. 
Supp., 1129). Pending the determination of the 
appeal the proceedings to strike the jury were by 
consent adjourned from the time fixed in the order 
to the 17th of March, 1905, when both parties ap- 
peared by their respective counsel before the com- 
missioner of jurors. It then appeared that the 
commissioner had selected from the general jury 
list f orty^eight names, which on the 11th of March 
he inclosed to both parties, with a letter saying : - 

" Pursuant to request to that effect, I herewith 
send to each of you a list of the forty-eight (48) 
names from which I propose to have you strike the 
jury in the case of ' The Industrial and General 
Trust, Limited, against J. Kennedy Tod and an- 
other.' Please bear in mind that March 14, 1905, 
at 10 a. m., at this office has been fixed by order of 
the court as the time and place where you are to 
attend and strike twenty-four (24) names from the 
list." 

It also appeared that neither the plaintiff nor 
its attorney had made any request for such list, or 
had any communication or understanding with the 
commissioner or any one else on the subject, and 
that the names had been selected without its knowl- 
edge, in the absence of its counsel. In view of that 
fact a request was made by its counsel that the list 
prepared by the commissioner be abandoned, and a 
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new list of forty-eight names selected. This re- 
quest was refused; the commissioner insisting that 
the list had been properly prepared, and that the 
jury should be struck from it, which was in fact 
done, against the earnest protest and objection of 
plaintifF's counsel. 

I am of the opinion that the action of the com- 
missioner in selecting the list of names was irreg- 
ular, and for that reason the request of plaintiff's 
counsel should have been granted. The proceeding 
relating to the selection of a special jury is governed 
by sections 1063-1069 of the Code of Civil Procedure, 
where the method to be pursued is pointed out, and 
must be strictly followed. It is a special proceed- 
ing, designed for a particular purpose, and the stat- 
ute cannot be disregarded in any respect. Every 
direction must be complied with (People, &c., v. 
Tweed, 50 How. Prac, 262; Hildreth v. City of Troy, 
101 N. Y., 234, 4 N. E., 559, 54 Am. Rep., 686). One 
of the sections (1065) provides that at the time ap- 
pointed the commissioner must attend at his office 
with the original list or books filed or kept in his 
office as required by law, containing the names of 
the persons who are then liable to serve as trial 
jurors, and, in the presence of the parties or their 
attorneys or counsel, must strike a jury as therein 
stated, and one of the first provisions is that he 
must select from the lists or books the names of 48 
persons whom he deems most indifferent between 
the parties and best qualified to try the issues. The 
commissioner did not comply in this respect with 
the statute. He selected a list of 48 names, not in 
the presence of the parties, their counsel or attor- 
neys, but in their absence, and either party by rea- 
son of that fact was entitled to have the list set 



290 CIVIL PKOCEDURE BEPOBTS. 

iDdnstrial &. General Trust, Limited, r. Tod et aL 

aside. The order directing that a special jnry be 
stmcky which was the only authority the commich 
sioner had to act in the matter^ had not been com- 
plied withy because that contemplated the selection 
of a special jury in the manner provided by statute. 

But it is urged that, even though the proceeding 
were irregular, the C!ourt at Special Term was not 
justified in setting aside the list. I am unable to 
see the force of this contention. The Court at Spe- 
cial Term had in the first instance directed that the 
jury be struck, and when it appeared that any irreg- 
ularity had occurred in the selection of the jury 
which would render the proceeding a nullity, or 
jeopardize the result sought to be obtained by such 
jury, then it had the power and it was its duty to 
direct that the jury as selected be set aside and dis- 
charged, and a new jury be struck. It had precisely 
the power in the one instance that it had in the 
other; otherwise all efforts to obtain a struck jury 
might be rendered futile by the officer making the 
selection. 

The case of People ex rel. Kirtland t\ Dillon (17 
Hun, 1) is directly in point. There an order was 
made that a jury be struck, and, irregularities hav- 
ing occurred in the selection, the list was set aside 
and a new list ordered prepared. The Court, on 
appeal, affirming the latter order, said: 

" The Court ordered a struck jury. Afterwards, 
for irregularities in the striking of the jury, the 
Court ordered that the jury be set aside and dis- 
charged, and a new jury be struck. The defendant 
appeals, and insists that the Court had no power 
to make such an order. I see no reason why the 
Court might not set aside an order which it had 
made. * * * In the present case there seem to 
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have been some irregularities in the manner of pre- 
paring the list from which the names were to be 
struck. It would be strange if the court could not 
set aside the former order, and afFord an opportunity 
for a more strict compliance with the statute." 

The list in the case before us was selected in the 
absence of the parties or their counsel, while the 
statute directed that it should be done in their pres- 
ence. It was therefore irregular and ought to have 
been set aside. The purpose sought to be accom- 
plished by requiring that the names be selected in 
the presence of the parties or their counsel is a 
wholesome one. It tends to insure the selection 
of a jury contemplated by the statute, viz., " most 
indifFerent between the parties and best qualified 
to try the issue." 

It also appeared that, when the list of names 
under consideration was selected by the commis- 
sioner he had no knowledge of the issue to be tried 
in the action. It would seem, in view of the fact 
that the statute requires the selection of the names 
of persons best qualified to try the issue, that the 
commissioner, before making the selection, should 
familiarize himself with it; otherwise it is difficult 
to see how he can act intelligently or do what the 
statute requires. But it is unnecessary to pursue 
this subject, inasmuch as a new jury must be 
struck, and the commissioner would undoubtedly do 
this before proceeding to select the names. 

The order appealed from, therefore, must be re- 
versed, with |10 costs and disbursements, and the 
motion to set aside the list prepared by the com- 
missioner granted, with |10 costs, and a new jury 
ordered struck at a time to be fixed in the order. 

All concur. 
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HANNAH BENNETT, Appellant, v. THE LONG 
ISLAND RAILROAD COMPANY, Respondent. 

CouBT OF Appeals, May, 1905. 

§ 1338. 

Rights of abutting owner — Elevation of steam railroad tracks on 

an inclined viaduct, 

A steam sarface railroad company may elevate its tracks on an 
inclined viaduct in order to connect with an ^evated railroad, 
without incurring liability, as for a nuisance, to an abutting 
owner whose title was acquired previous to the raising of the 
tracks but after the road was in operation as originally 
constructed. 

(Decided May, 1905.) 

Appeal from a judgment of the Appellate Divi- 
sion, Second Department, reversing a judgment en- 
tered upon a decision at the Special Term. 

The defendant operates a steam surface railroad, 
partly in the borough of Brooklyn, city of New York, 
and the plaintiff is the owner of a lot located on the 
south side of Atlantic avenue, in that borough, on 
which she has built a two-story frame house, the 
lower part of which is occupied as a store. She 
commenced this action to restrain the defendant 
from maintaining an elevated railroad structure in 
front of her premises and to recover damages for 
an alleged invasion of her easements as an abut- 
ting owner of land on a public street. The struc- 
ture complained of is wholly upon land owned by 
the defendant in fee, except where it crosses At- 
lantic avenue at some distance west of the plaint- 
iff's premises. 
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The land thus owned and occupied by the defend- 
ant was formerly part of a farm situated in the 
town of Flatbush, Kings county (now within the 
limits of the borough of Brooklyn), then belonging 
to one Johannes Eldert, who is the common grantor 
of both plaintiff and defendant. In December, 1834, 
Eldert conveyed to the Brooklyn and Jamaica R. R. 
a strip of land 49V2 f^^t in width. This conveyance 
contained various covenants and stipulations. The 
strip conveyed was to be used and occupied for a 
steam surface railroad; the grantors and their heirs 
and assigns were to maintain a four-rail fence or 
its equivalent along each side of the railroad loca- 
tion, and the grantors, their heirs and assigns were 
to have the perpetual right of crossing and recross- 
ing the granted premises " in the same manner as if 
the same were a road or highway." By virtue of 
certain foreclosure proceedings and a lease the de- 
fendant, the Long Island R. R., has succeeded to 
all the rights of the Brooklyn and Jamaica R. R. 
in and to this strip of land. After the conveyance 
from Eldert to the Brooklyn and Jamaica R. R., and 
probably about 1869 or 1870, Atlantic avenue was 
laid out on each side of this railroad strip, with 
fences separating it from the avenue and with 
crossings at intersecting streets. As thus laid out, 
Atlantic avenue has been opened and used as a 
public street. In 1891, through mesne conveyances 
from the said Eldert, the plaintiff became the owner 
of the premises in question, which are on the south 
side of Atlantic avenue, the front of her building 
being 38 feet and 11 inches from the strip of land 
owned by the defendant. In 1898 the defendant 
built the structure complained of. It is a viaduct 
beginning at a point about 278 feet easterly of the 
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plaintiff's premises and runs on an incline along 
the defendant's strip, and wholly within the bound- 
aries thereof, until it reaches a point about 300 feet 
westerly of the plaintiff's property, where it turns 
northerly and crosses Atlantic avenue. For a dis- 
tance of about 240 feet it is constructed of stone, 
and the rest is of steel or iron with heavy boxed 
girders, supported by columns of the same material. 
In front of plaintiff's premises the viaduct is of the 
latter type of construction, 9 feet in height opposite 
plaintiff's easterly line, and 10 feet high opposite 
her westerly line. The purpose of its construction 
was to enable the defendant's trains to connect with 
trains of the elevated railroad system of the bor- 
ough of Brooklyn. 

The learned trial court found that " the streets 
intersecting and crossing Atlantic avenue are still 
maintained open, the said elevated structure not 
being built across them; ♦ ♦ ♦ that the going 
up of the cars on this incline and turning the curve 
is at times accompanied with unusual and disturb- 
ing noises, and that the structure intercepts the 
view from plaintiff's premises to the opposite side 
of the street, and prevents people from seeing the 
lower portion of plaintiff's building, being that por- 
tion that is designed for and occupied as a store. 
* * * That the running of defendant's cars over 
such elevated structure is accompanied by unusual 
noise, smoke and casting of soot and cinders over 
and beyond that theretofore caused by operating 
the surface road, and that by reason thereof, to- 
gether with the interference with the light and air 
and view of plaintiff's premises by reason of such 
elevated structure, the plaintiff has been damaged, 
and will continue to be so damaged, and the value 
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of her said property materially depreciated. That 
said elevated structure and the operation thereof 
constitute and is a nuisance^ and the same has al- 
ready damaged and depreciated the value of the 
plaintifF's property, and will continue to do so in 
the future." The court awarded damages to the 
plaintifF in the sum of f 1,200, and granted the usual 
injunction restraining the operation of the defend- 
ant's trains in front of plaintiff's premises unless 
such damages were paid. Upon appeal the Appel- 
late Division reversed the judgment of the Trial 
Court and dismissed the complaint. The plaintiff 
now appeals to this C!ourt. 

Robert Stewarty for appellant. 
Joseph F. Keany, for respondent. 

■ 

Werner, J. — Upon facts which are undisputed the 
Trial Court decided that the structure complained 
of, and the operation of trains thereon, constitute 
a nuisance as to the plaintiff. The order of the 
Appellate Division reversing the judgment of the 
Trial Court is silent as to the grounds upon which 
it was made, and we must, therefore, treat it as 
resting wholly upon questions of law. Code Civ. 
Pro., sec. 1338. 

In its final analysis the controversy resolves it- 
self into the single question whether, assuming all 
the facts as found, the defendant has the legal right 
to maintain the structure complained of and to 
operate its trains thereon. As bearing upon that 
question a few facts are of paramount importance. 
The grant to the Jamaica and Brooklyn Bailroad 
Company, the defendant's predecessor, was made in 
1834. It was a grant in fee, and made for the ex- 
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press purpose of enabling that corporation to con- 
struct and operate a steam surface railroad. Many 
years after such a railroad had been constructed 
and operated upon land thus owned in fee, Atlantic 
avenue was opened as a public street or highway 
on both sides of the railroad land. Not until long 
after Atlantic avenue had been thus opened did 
the plaintiff acquire title to the premises now 
owned and occupied by her. At the time of her 
purchase the southerly part of Atlantic avenue, 
about twenty-nine feet wide, lay between her land 
and that of the railroad company. None of her 
rights in and to the highway itself have ever been 
encroached upon or impaired. Upon these facts 
the plaintiff concedes that the defendant has the 
right to maintain and operate a steam surface rail- 
road upon its land, but contends that it has no right 
to impose upon her land the added burden of in- 
creased noise, smoke, soot, cinders and interfer- 
ence with her easements of light and view, caused 
by the construction, maintenance and operation of 
an elevated structure or viaduct. This contention 
would be unanswerable if the defendant had under- 
taken to change its system so as to substitute an 
elevated railroad for a street surface railroad, but 
that is not this case. The viaduct opposite plaint- 
iff's premises was only a few hundred feet long, 
and was constructed for the sole purpose of con- 
necting defendant's surface railroad with the Long 
Island system of elevated railroads. Upon just 
such facts as these it has been held that an elevated 
viaduct, erected and operated by a steam surface 
railroad corporation, for the purpose of connecting 
its lines with an elevated railroad, is not incon- 
sistent with the specified objects of its incorpora- 
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tion, and does not change its general character. 
Beekman i\ B'klyn & B. R. B., 89 Hun, 14; Gallagher 
V. Keating, 27 Misc. Bep., 131, affd 40 App. Div., 
81, and 171 N. Y., 657. 

Counsel for the plaintiff seeks to differentiate 
these cases from the one at bar on the ground that 
in the former the municipal authorities had given 
their consent to the erection of the elevated struc- 
tures, while in the latter no such consent has been 
shown. The record here is silent upon the subject 
of municipal consent. Nothing can be presumed 
for or against either party upon that score. The 
municipal authorities are not before us complaining 
of this structure, and the lack of municipal consent 
is of no importance in a case like this, except as its 
absence may make a nuisance per se of that which, 
with such consent, may be simply a legalized tres- 
pass upon individual rights. But in either event 
there must be an invasion of private rights to sup- 
port an action by an individual for his own benefit. 
The learned Trial Court has found that the struc- 
ture complained of and its operation constitute a 
nuisance as to the plaintiff. But do the facts war- 
rant this conclusion? We think not. The learned 
justice wLb wrote for the Appellate Division stated 
the situation most forcibly and correctly when he 
said: " The defendant has done nothing except to 
construct and operate its railroad in accordance 
with the increasing demands of the time, and what- 
ever injury is inflicted upon the plaintiff, being inci- 
dental to that increase, must be deemed to be within 
the terms of the conveyance of the defendant's prop- 
erty, to which her own conveyance is subject. Aside 
from the maintenance of the incline every act com- 
plained of is a necessary incident to the running of 
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cars propelled by steam. The rumble of trains, the 
clanging of bells, the shrieks of whistles, the blow- 
ing off of steam, the discordant squeak of wheels 
in going around the curves, the emission of smoke, 
soot and cinders, all of which accompany the opera- 
tion of steam cars, are undoubtedly nuisances to the 
neighboring dwellings in the popular sense, but as 
they are necessarily incident to the maintenance of 
the road they do not constitute nuisances in the 
legal sense, but are regarded as protected by the 
legislative authority which created the corporation 
and legalized its corporate operations. Nor does 
the legal nature of such annoyances change as traf- 
fic increases them in volume and extent." 

Since the findings of fact herein embrace nothing 
that the defendant has not the right to do, if done 
properly, and there is no finding that anything in 
the method of operation can be obviated without 
destroying the right, we concur in the conclusion 
of the Appellate Division that the plaintiff has no 
cause of action. 

A few words will suffice to distinguish this case 
from two classes of cases referred to upon the argu- 
ment. The conclusion we have reached. is not at 
war with the decisions in the so-called l^ourth ave- 
nue cases (Lewis v. N. Y. & H. R. R., 162 N. Y., 202; 

Muhlker v. Same, 197 TJ. S., ). In those cases 

the highway (Fourth avenue) had been laid out, but 
not actually opened, for many years before the rail- 
road was built. The abutting owners had acquired 
easements in the highway which antedated the 
rights of the railroad company, and the latter's in- 
terference with such basements was in the nature 
of an unlawful encroachment or trespass. As to 
some of the abutting owners the railroad company 
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was held to have acquired certain rights by pre- 
scription or adverse possession, and in those cases 
it has been decided that there is a right of recovery 
for invasion of easements in excess of the rights 
thus acquired. In the case at bar it is different. 
Many years before Atlantic avenue was laid out or 
opened the defendant's predecessor had obtained 
an absolute title to its land, under a deed giving it 
the right to operate a steam surface railroad 
thereon. When Atlantic avenue was laid out such 
a railroad was in actual operation upon the land 
acquired for that purpose. It was this situation, 
no doubt, that led to the laying out of a double 
street, one section on either side of the railroad 
strip. Subsequent purchasers of lands abutting 
upon this highway took their titles from the same 
source as the defendant and subject to its vested 
rights. That is the status of the plaintiff. 

Neither is the case at bar in conflict with the 
decisions in Qarvey v. Long Island R. B. (159 N. Y., 
323), Cogswell v. N. Y., N. H. & H. R. R. (103 id., 10), 
Morton v. Mayor, etc., of N. Y. (140 id., 207), Booth 
V. Rome, W. & O. T. R. R. (140 id., 267), and Bohan 
V. Port Jervis Gas Light Co. (122 id., 18). In none 
of those cases had the plaintiffs taken their lands 
expressly subject to the use which the defendants 
were making of their lands. In each of those cases 
the particular thing complained of was held to be 
unreasonable and unauthorized, and, therefore, an 
unwarrantable invasion of the rights of the com- 
plainants. If the lands used for the turn-table in 
the Qarvey case, the pumping station in the Morton 
case, or the gas retort in the Bohan case, had been 
acquired for those very purposes, from a grantor 
who subsequently conveyed adjoining lands to 
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others, the respective situations and decisions 
would, doubtless, have been materially different. 
But underlying even these cogent considerations 
there is the basic distinction that when the Legis- 
lature authorizes the operation of a steam surface 
railroad it impliedly sanctions and legalizes those 
inconveniences and annoyances to others which are 
inseparable from the proper conduct of such an 
enterprise. 

The order of the Appellate Division should be 
affirmed, with costs. 

Ctjixbn, Ch. J.; Gray, O'Brien and Haight, JJ., 
concur; Bartlbtt and Vann, J J., dissent. 
Order affirmed. 



The People op the State of New York ex rei-.. 
EDWARD C. STEARNS et al., Respondents, v. 
WILLIAM MARR, AS President of the Iron 
MoLDERs' Union No. 80, et al.. Defendants, and 
KYRAN POWERS and OTTO BENTZ, Appel- 
lants. 

Court of Appeai^, May, 1905. 

§§ 8, 14. 

Criminal contempt — Violation of injunction. 

One who willfully violates an order of the court, restraining 
all members of, or pei-sons connected with, a labor organization 
from interfering, by any unlawful means, with the employees 
of a concern against w^hom it had ordered a strike, is guilty 
of criminal contempt 

Intimidation by means of assaults, or threats of violence, and the 
instigation of sucli conduct in others, is a violation of the 
injunction. 
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It is not necessary, in order to incur the penalty for violation, 
that the injunction should have been served on the defendant, 
or that he should have been personally named therein, so long 
as he knew of ite existence and terms when he committed 
the acts. 

Costs cannot be awarded against the defendant in a proceeding 
for criminal contempt. 

{Decided May, 1905.) 

Appeal from an order of the Appellate Division 
of the Supreme Court in the Fourth Judicial Depart- 
ment affirming an order made at Special Term, ad- 
judging the appellants in contempt of court for vio- 
lating a temporary injunction. 

Theodore E. Hancock and Dennis B. Keeler, for 
appellants. 

Edgar F, Brown, for respondents. 

Vann, J. — During the spring of 1903 the relators 
employed a large number of workmen in operating 
their foundry at Syracuse, many of whom were 
members of the Iron Holders' Union No. 80, an 
unincorporated association, organized in the inter- 
est of mechanics who were iron molders by trade. 
On the 15th of May, 1903, a strike was declared by 
said union, and the most of its members employed 
by the relators ceased to work and tried to induce 
those who remained to cease work also, as well as 
to dissuade others who had not been thus employed 
from accepting employment at said factory. A 
picket line was established, threats made, intimida- 
tion practiced and finally violence was resorted to. 
An action was commenced by the relators to recover 
damages from the union for interfering with their 
business and to restrain its members from the use 



302 CIVIL PROCEDURE REPORTS. 

Steams et al. r. Marr et al. 

of force, threats or fear in order to keep away those 
who wished to work. After notice and a hearing 
a temporary injunction was issued by a Justice of 
the Supreme Court restraining " the Iron Molders^ 
Union No. 80, its each and every member, said de- 
fendants and each of them, their agents, servants, 
representatives and coadjutors and all persons con- 
nected with them or either of them • • • from 
assaulting, menacing, threatening or intimidating, 
whether by manner, attitude, speech, numbers or 
other act or means, the men and workmen in plaint- 
iffs' employ, or who come to plaintiffs for employ- 
ment, and from interfering with said plaintiffs* 
business by any unlawful means for the purpose 
of preventing any person or persons who now are 
or may hereafter be in plaintiffs' employment from 
continuing therein, or who being desirous of enter- 
ing said employment from doing so or continuing 
therein." 

Subsequently a motion was made to punish John 
Lillis, Kyran Powers, Otto Benz and Michael 
Strozik for contempt in violating said injunction, 
and upon the hearing a referee was appointed to 
take the evidence of the parties and their witnesses 
and report the facts with his opinion. After taking 
much testimony and upon due deliberation the 
referee reported that Lillis, Benz and Powers were 
guilty of contempt in violating said order, but that 
Strozik, owing to his ignorance of the English lan- 
guage, did not know enough about the terms of the 
injunction to warrant his punishment. The Referee 
found that the injunction had been served person- 
ally upon said Lillis, Who was a defendant in the 
action, and that Benz and Powers, who were not 
defendants and upon whom the injunction had not 
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been served, knew of the existence and the terms 
thereof when they disobeyed it. The report of the 
Beferee was confirmed by the Special Term and the 
three persons named were adjudged guilty of con- 
tempt and punished by fine and imprisonment. An 
appeal was taken to the Appellate Division, where 
the (Jrder of the Special Term was affirmed unani- 
mously as to Powers and Lillis, but one of the Jus- 
tices dissented as to Benz upon the ground that the 
evidence did not " satisfactorily establish that he 
was guilty of contempt." 

An act in wilful contempt of a Court of Justice 
or its process is an ofFense against the People of the 
State. Government by law cannot exist without 
Courts and Courts cannot enforce the law unless 
disobedience of their orders is properly punished. 
The wrong done to a party by the violation of an 
order made by a Court for his protection is of less 
importance than the wrong done to the public by 
obstructing the course of justice and bringing dis- 
honor upon the law itself. This is not a case of mere, 
civil contempt, where a fine is imposed mainly to 
indemnify a party for a private injury, and inci- 
dentally to vindicate the authority of the Court 
as an agency of public justice. We are now dealing 
with a criminal contempt, not in the interest of a 
party merely, but in the interest of the public, to 
compel obedience to a lawful mandate of the Su- 
preme Court and to punish resistance thereto as in 
the nature of a crime. There are three parties to 
every proceeding to punish for a criminal contempt, 
the plaintiff, the defendant and the People. If a 
fine is imposed it goes into the public treasury when 
paid, and is for " punishment rather than indem- 
nity, and if imprisonment is added, it is in the inter- 
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est of public justice and purely as a penalty and 
not at all as a means of securing indemnity to an 
indiyidual " (People ex rel. Munsell t\ Court of Oyer 
and Terminer, 101 N. Y., 245, 248). While the Court 
may be set in motion by a person who has been, 
injured, it acts to punish the wrong to the public 
rather than to redress the private injury. 

All of the appellants knew that the injunction 
had been issued, one of them because it was per- 
sonally served upon him and the others because 
they were present at a meeting held by the strikers 
when the existence and contents of the order were 
stated and advice was given by one of the leaders 
to keep within the law. There was also evidence 
tending to show that they discussed the terms of 
the injunction with different persons, talked about 
what they could and could not do in view of its 
command, stated who their attorney was, when the 
motion to vacate would be heard and the like. 
Neither in their answering affidavits nor in their 
testimony as witnesses before the Referee did they 
deny that they knew of the existence and the terms 
of the injunction. They confined their testimony 
mainly to a denial that they had used threats or 
violence, and upon this question there was a conflict 
in the evidence. The Referee found that on the 
2d of July, 1903, Ludwig Werner, an employee of 
the plaintiffs, as he left their factory, was assaulted 
bv some of the strikers. He went across the street, 
and was followed by Benz and others. In a threat- 
ening manner and with intent to intimidate Werner 
and prevent him from continuing in the employment 
of the plaintiffs, Benz said to him : " If you go into 
that shop again we will kill you." When the order 
to show cause was served Benz was told that he- 
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frightened Werner " pretty badly," and he replied 
"That is what I wanted to do; I guess I have a 
right to talk; Stearns can't stop me from talking." 

On the 26th of June, 1903, Albert Thurston, who 
was in the employ of the plaintiffs, left their factory 
when Powers took hold of his arm and said, " If 
you come back here again, you will get your punch- 
ing." 

On July third, as said Thurston was entering the 
factory to work he was again stopped by Powers, 
who said: " If you go down there to work you will 
get your God damned head plunked. You keep out 
of here." On the same day, at about 5 o'clock in 
the afternoon, as Thurston and one Ernest Seib 
were leaving the factory they were met by some 
strikers, one of whom asked if they intended to 
keep on working for Stearns. They said they did, 
and were thereupon assaulted, beaten and kicked 
by seven or eight strikers. Powers and Lillis were 
present, and both incited the crowd to attack Thurs- 
ton, Lillis saying, " Now is your time," while Powers 
said, " Slug him one." The Referee further found 
that these acts were done for the purpose of intim- 
idating Thurston and Seib and preventing them 
from continuing to work for the plaintiffs. Those 
facts find ample support in the evidence, and aft^r 
the concurrent action of the Courts below they are 
not open to review by this Court. We are compelled 
to accept them as they were found by the Referee 
and affirmed by the Supreme Court both at Special 
Term and in the Appellate Division. 

The injunction permitted the use of all peaceful 
methods to induce workmen to leave the plaintiffs 
and join the strikers, but it forbade force, threats 
and intimidation. Both Benz and Powers used 
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threats, and Powers and Lillis instigated an assault 
" A person who directly or indirectly counsels, com- 
mands, induces or procures another to commit " an 
assault is guilty of assault himself, and subject to 
punishment as a principal (Penal Code, § 29). When 
peaceable persuasion ended and threats and force 
began, both the command of the injunction and the 
command of the law, independent of the injunction, 
were violated. This is a land of free speech, but 
freedom of speech does not permit the use of threats 
when an injunction is out against it. While per- 
suasion is lawful, threats are not and it is danger- 
ous to experiment in order to see how near one may 
come to a violation of an injunction without actually 
violating it. The command of the People, s'peaking 
through their Supreme Court, is not to be trifled 
with. High on Injunctions, 3d ed., § 1427. 

It is insisted, however, in behalf of Benz and 
Powers that they cannot be adjudged guilty of 
criminal contempt, because they were not parties 
to the action in which the injunction was issued. 
This position is unsound. An injunction not only 
restrains the parties to the action in which it was 
granted, but also, when so drawn, those who act 
under or in connection with a party, as attorneys, 
agents or employees. No person with knowledge 
of the terms of an injunction, even if not a party 
himself, can aid or co-operate with a party in doing 
the prohibited act without incurring the penalty 
prescribed by statute. Otherwise, in order to make 
an injunction effective it would be necessary to join 
every person who could become an agent of a party 
in violating it. The law is not so tender of those 
who defy its power and trample upon its command 
as to exempt them from punishment because they 
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were not named as defendants in the action (People 
ex rel. Negus t\ Dwyer, 90 N. Y., 402; People ex rel. 
Mayor, etc., of N. Y. v. Pendleton, 64 N. Y., 622; 
People ex rel. Davis r. Sturtevant, 9 N. Y., 263; 
Uorke v. Bussell, 2 Lans., 242; Rochester, H. & L. 
R. R. V. N. Y., L. E. & W. R. R., 48 Hun, 190). The 
Iron Molders' Union was a party to the action, and 
the mandate was addressed not only to it and " its 
each and every member," but to all the defendants, 
their agents, representatives and coadjutors, as well 
as to those connected with them. The appellants 
were members of the union, were employed by it 
to act as pickets around the plaintiffs' plant, and 
each was paid at the rate of a dollar a day for his 
services in that capacity. They were parties to the 
injunction because they were mentioned therein as 
members of the union. They were the agents and 
employees of a party, eo nomine^ engaged in doing 
its work and subject to the same punishment as if 
they had all been formally named as parties defend- 
ant. In a recent case, where the agents and ser- 
vants of a party were punished for wilful disobe- 
dience of an injunction order, although they were 
not parties to the action, Judge O'Brien, speaking 
for the Court, said : " The appellants were the 
agents and servants of the defendant. The restrain- 
ing words of the order included them as well as 
their employer. By the service of it upon them, 
they were informed that a suit had been commenced 
to perpetually restrain the production of the play, 
and that the Court had enjoined the production 
thereof in the meantime and during the pendency 
of the action. The wilful disobedience of the order 
of the Court served under such circumstances is a 
contempt of its authority, and this result is not 
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relieved by the circumstance that the summons in 
the action had not yet been served upon the defend- 
ant when the order was disobeyed/' Daly v, Am- 
berg, 126 N. Y., 490, 496. 

In Rigas v. Livingston (178 N. Y., 20, 24) Judge 
(jullen said : " It is true that persons not parties to 
the action may be bound by an injunction if they 
have knowledge of it, provided they are servants 
or agents of the defendants or act in collusion or 
combination with them. ♦ • ♦ Authorities illus- 
trating the rule might be cited to an indefinite 
extent, but the underlying principle in all cases of 
this class, on which is founded the power of the 
Court to punish for the violation of its mandate 
persons not parties to the action, is that the parties 
so punished were acting either as agents or ser- 
vants of the defendants or in combination or collu- 
sion with them, or in assertion of their rights or 
claims." 

It is further insisted in behalf of the same appel- 
lants that they cannot be lawfully punished for 
criminal contempt, because the injunction order 
w^as not personally served upon them. The rule 
upon the subject is well settled. " This Court has 
upheld proceedings in the Supreme Court, punishing 
parties for contempt in violating an injunction who 
had knowledge of it, though not served, and also 
the agents and attorneys of parties having like 
knowledge of the granting of the order, though it 
was imperfectly or irregularly served " (Daly v, 
Amberg, 126 N. Y., 490, 496, citing Abell v. N. Y., 
L. & W. Ry., 18 Wkly. Dig., 554, aflf'd 100 N. Y., 634 ; 
Koehler i\ Farmers and Drovers' Nat. Bank, 6 N. Y., 
Supp., 470, affM 117 N. Y., 661 ; see also People ex rel. 
Piatt V. Rice, 80 Hun, 437, 144 N., Y., 249 ; Hull v. 
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Thomas, 3 Edw. Ch., 236; People ex rel. Morrison t?. 
Brower, 4 Paige, 405; Livingston v. Swift, 23 How. 
Pr., 1; Hearn v, Tennant, 14 Ves. Jr., 136). In the 
case last cited the defendant and his attorney were 
committed for contempt in violating an order be- 
cause they were present in Court when the motion 
for an injunction was made, although they left be- 
fore the decision was announced or the order signed. 
Lord Eldon said: " If these parties by their attend- 
ance in Court were apprised that there was an order, 
that is sufficient, and I cannot attend to a distinc- 
tion so thin as that persons standing here until the 
moment the Lord Chancellor is about to pronounce 
the order, which from all that passed they must 
know will be pronounced, can by getting out of the 
hall at this instant avoid all the consequences." 

While there is a distinction in the nature of civil 
and criminal contempts, there is but slight differ- 
ence in the procedure to punish and no requirement 
peculiar to either as to the personal service of the 
order, as distinguished from the actual knowledge 
of its existence and contents, however acquired. 
" As it respects disobedience to the order of a Court, 
the sole difference appears to be that a ^ wilful ' dis- 
obedience is a criminal contempt, while a mere dis- 
obedience, by which the right of a party to an action 
is defeated or hindered, is treated otherwise " 
(People ex rel. Negus v. Dwyer, 90 N. Y., 402; King 
r. Barnes, 113 N. Y., 476, 480; Code Civ. Proc, §§ 8, 
14). The primary object of the one is to protect 
private rights and of the other to maintain the dig- 
nity of the Court and vindicate the authority of 
law. As each of the appellants knew of the exist 
ence of the injunction and its terms, and clearly 
understood the nature of his acts, he was properly 
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adjudged guilty of a criminal contempt, for his wil- 
ful disobedience tended to cast discredit upon the 
administration of justice. 

The Special Term awarded no costs against the 
appellants, but the Appellate Division inadvertently 
allowed costs against them. While the statute 
authorizes the imposition of costs in a proceeding 
to punish for a civil contempt, there is no such au- 
thority in a case of criminal contempt. People ex 
rel. N. Y. Society for Prevention of Cruelty to Chil- 
dren V. Gilmore, 88 N. Y., 626 ; Boon v. McQucken, 67 
Hun, 251, and cases therein cited. 

The order appealed from should be so modified as 
to strike therefrom the allowance of costs and in 
all other respects affirmed. 

CuLLEN, Ch. J.; O'Brien, Bartlett, Haight and 
Werner, JJ., concur. 
Ordered accordingly. 



BROADWAY TRUST COMPANY v. JULIUS 

MANHEIM. 

Supreme Court, Trial Term, Kings County,, 

May, 1905. 

§ 533. 

Bankruptcy — Who is bound by composition. 

When jurisdiction is established the legal presumption is in favor 
of the regularity of subsequent proceedings. An order con- 
firming a composition In bankruptcy may be proved under an. 
allegation that the debt in- suit was discharged by an order of 
discharge. 
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The burden Is on plaintiff to attack a discharge in bankruptcy 
and show cause why he should not be bound by it. 

Where an unscheduled creditor acquires notice or actual Imowl- 
edge of the bankruptcy proceedings, after the bankrupt's appli- 
cation for the confirmation of the composition, but before the 
final order of confirmation, such creditor is not bound by the 
composition. 

It was intended in the new Bankruptcy Act to remedy a defect 
in the previous Bankruptcy Act, by which a debt waa dis- 
charged even though the name of the creditor waa omitted 
from the schedules, provided such omission was not wilful 
or fraudulent; even though the creditor had no notice or knowl- 
edge of the proceeding. 

(Decided May, 1905.) 

Ira Leo Bamberger, for plaintiff. 
Da/oid C. Meyers, for defendant. 

BuRB, J. — I think that the answer is sufficient to 
admit evidence of the defendant's proceedings in the 
Bankruptcy Court It is true that a discharge in 
bankruptcy to be ayailable must be pleaded as a 
defense (Revere Copper Co. v. Dimock, 90 N. Y., 
33; affirmed, 117 U. S. Sup. Ct, 559), and either the 
facts showing jurisdiction in the Bankruptcy Court 
of the parties and the subject-matter must also be 
pleaded, or there must be some allegation equivalent 
thereto. Under the Code an allegation that a judg- 
ment was " duly rendered " is sufficient to admit 
proof of these facts, if the allegation is controverted. 
Code of Civ. Proc, 533. 

The answer in this case alleges that on the 11th 
day of April, 1904, the defendant was " duly ad- 
judged" a bankrupt in the District Court of the 
United States for the Eastern District of New York. 
This was a sufficient all^ation of jurisdiction in that 
Court of the defendant and of the subject-matter. 
The proof sustains the allegation. When jurisdiction 
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is established the legal presumption is in favor of the 
regularity of subsequent proceedings (McCormick v. 
Pickering, 4 N. Y., 276). The answer further allies 
that on the 14th day of October, 1904, by an order of 
discharge in said bankruptcy proceedings the debt 
represented by the notes in suit in this action was 
discharged. The proof is that on that day an order 
was entered in the Bankruptcy Court confirming a 
composition with his creditors proposed by the de- 
fendant. Such an order is, in effect, a discharge in 
bankruptcy and may be pleaded as such (Collier on 
Bankruptcy [5th ed.], 159; Bankruptcy Acts, §§ 12^ 
14; Glover Grocery Co. v. Dome, 8 Am. Bank Rep., 
702 ) . By force of this order and the statute in ques- 
tion the defendant was released from all his provable 
debts, except, among others, such debts as have not 
been duly scheduled in time for proof and allowance^ 
with the name of the creditor, if known to the bank- 
rupt, unless such creditor had notice or actual 
knowledge of the proceedings in bankruptcy. 

Plaintiff's debt, being on promissory notes, was a 
provable debt. The name of the plaintiff was not 
included in the defendant's schedule of liabilities as 
the owner of the debt. The debt was scheduled in the 
name of the original payee of the notes, but there is 
no evidence that at the time of the filing of the 
schedules the defendant knew of the transfer to the 
plaintiflf, or that the defendant was guilty of bad faith 
in the omission. This omission will not prevent the 
discharge from becoming operative if the plaintiff had 
notice or actual knowledge of the bankruptcy proceed- 
ings (Id., § 17, sub. 3) . The burden is on the plaintiff 
to attack the discharge in bankruptcy and show cause 
why he should not be bound by it (Stevens v. King, 
16 App. Div., 377). I find from the evidence in the 
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case that the plaintiff had no formal notice of the 
various proceedings in the Bankruptcy Court, but I 
also find that it did have actual knowledge of the 
existence of such proceedings by the middle of July, 
1904. Was that knowledge sufficient to make the dis- 
charge effectual as to it? The Bankruptcy Act does 
not, in express terms, provide how long before the 
discharge is granted such knowledge must be ac- 
quired, but the purpose of the provision is manifest. 
It was intended to remedy a defect in the previous 
Bankruptcy Act by which a debt was discharged, even 
though the name of the creditor was omitted from the 
schedules, provided such omission was not wilful nor 
fraudulent, even though the creditor had no notice 
nor knowledge of the proceedings (Tyrrel v. Ham- 
merstein, 6 Am. Bank. Bep., 430). It would seem to 
be reasonable that before a party is deprived of his 
remedy to enforce his debt, by a discharge in bank: 
ruptcy, he should receive notice of some kind or have 
actual knowledge of the proceedings tending to that 
end, in time to participate therein ( Birkett v. Colum- 
bia Bank, 195 U. S. Sup. Ct, 345). In that case the 
Court say : " Actual knowledge of the proceedings 
contemplated by the section is knowledge in time to 
avail a creditor of the benefits of the law — in time 
to give an equal opportunity with other creditors — 
not a knowledge that may come to him so late as to 
deprive him of participation in the administration of 
the affairs of the estate." 

In the case of discharge in bankruptcy as distin- 
guished from a composition it might be the case that 
if such knowledge were acquired in time to enable 
the creditor to prove his claim and have it allowed, 
to participate in the dividends of the bankrupt 
estate, or to be heard in opposition to the application 
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for discharge, it would be sufficient (Pider v. Man- 
heim, 81 N. W. Rep., p. 2). But in the case of com- 
position agreement it seems to me a different rule 
should apply. I think the unscheduled creditor 
should have notice or actual knowledge of the bank- 
ruptcy proceeding prior to the time when the appli- 
cation for the confirmation of the composition 
agreement is filed. Before such application can be 
filed the proposed agreement must be accepted in 
writing by a majority in number of all creditors 
whose claims have been allowed, which number must 
represent a majority in amount of such claims (Bank- 
ruptcy Act, § 12). In this case the first of the notes 
sued upon matured June 11, 1904, and the second 
July 11, 1904, and plaintiff's actual knowledge of 
defendant's bankruptcy proceedings was subsequent 
to the latter date. But the defendant was adjudi- 
cated a bankrupt on April 11, 1904, and prior to May 
4, 1904, he had obtained the consent of a majority 
of the creditors whose claims had been allowed and 
approved, and on that day he filed his application 
for a confirmation of the composition agreement. If 
the plaintiff had had knowledge or notice of the pro- 
ceedings prior to that time, it might have proved its 
claim and withheld its consent from the proposed 
composition and prevented the bankrupt from obtain- 
ing the required majority. Since the proceeding com- 
pels dissenting creditors to accept the percentage 
accepted by the majority and deprives them of their 
remedies on the balance thereafter, this section of the 
Bankruptcy Act should be strictly construed ( Collier 
on Bankruptcy, 149 ; In re Monroe, 7 Am. Bank. Rep., 
706). The knowledge of the plaintiff came too late 
to enable it to " have an equal opportunity with other 
creditors" in participating "in the administration 
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of the affairs of the estate." The fault was the fault 
of the defendant in not properly preparing his 
schedules as to the name of the creditor, or in failing 
to amend the same after he had learned who the real 
owner of the debt was. I think the order of the Bank- 
ruptcy Court confirming the proposed composition, 
80 far as the plaintiff is concerned, is inoperative, and 
affords no defense to the action. 

As to the defense of usury, it is sufficient to say that 
I find from the evidence that the notes in suit were 
valid obligations in the hands of the original payees. 
But, if otherwise, the plaintiff in this action was a 
holder for value in due course and took the notes free 
from any defenses available to prior parties among 
themselves. Negotiable Inst, Law, § 96. 

There should be judgment in favor of the plaintiff, 
with costs. 



THE NATIONAL CONTRACTING COMPANY v. 
HUDSON RIVER WATER POWER COMPANY. 

Supreme Court, New York County, Special Term, 

Part I, June, 1905. 

§ 1312. 

Security to stay execution upon a judgment — Amount of. 

The Court has jurisdiction, in its discretion, to entertain a motion 
under section 1312 to limit the amount of an undertaking to 
stay execution upon a Judgment. 

(Decided June, 1905.) 

Motion by the defendant under section 1312 of the 
Code of Civil Procedure to limit the amount of secur- 
ity to stay the execution of the judgment. 
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Richard L. Hand {William N. Cohen, of counsel), 
for defendant and motion. 

Kellogg d Rose (L. Laftin Kellogg y of counsel), 
for plaintiff, opposed. 

Geigerigu, J. — The plaintiff, after a trial before a 
referee, recovered judgment against the defendant 
for 1554,680.43, from which the latt^ has appealed 
and now moves, under section 1312 of the Code of 
Civil Procedure for an order limiting the security 
required to stay the execution of the judgment pend- 
ing the appeal to the sum of f50,000 and staying 
execution until security in such limited amount may 
be given. The section upon which the defendant 
relies in making the motion is as follows : 

" Section 1312. Where an appeal is taken, as pre- 
scribed in title second or fourth of this chapter, the 
Court, in or from which the appeal is taken, or where 
an appeal is taken, as prescribed in title third or fifth 
of this chapter, the Court, to which the appeal is 
taken, may, in its discretion, make an order, upon 
notice to the respondent, dispensing with or limiting 
the security required to stay the execution of the 
judgment or order appealed from as follows : 1. Where 
the appellant is an executor, administrator, trustee or 
other person acting in another^s right, the security 
may be dispensed with or limited in the discretion 
of the Court 2. The aggregate sum in which one or 
more undertakings are required to be given may be 
limited to not less than fifty thousand dollars, where 
it would otherwise exceed that sum." 

The first question is whether this section applies 
only to a case where the appellant is an executor, 
administrator, trustee or other person acting in 
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another's right, or whether the two subdivisions of 
the section contemplate two entirely different classes 
of cases, the first subdivision, which authorizes the 
Court to dispense altogether with security, applying 
in this view only to appellants acting in a representa- 
tive capacity, while the second subdivision, which 
authorizes only a modification of the security, applies 
to all cases, irrespective of the capacity of the appel- 
lant, where a proper case is made out appealing to the 
discretion conferred upon the Court by that sub* 
division. On behalf of the plaintiff it is argued that 
the Court of Appeals, in Butler v. Jarvis ( 117 N. Y., 
115), construed this section adversely to the defend- 
ant's claim. In that case, after quoting the section 
in question, the Court observed, at page 117 : " The 
defendant plainly does not bring himself within this 
section. In defending the action and bringing the 
appeal he is not acting * in another's right.' ♦ ♦ ♦ 
The judgment appealed from is against him individu- 
ally and as committee, and he is bound in his own 
right to the extent of his property or ability to pay it. 
To bring himself within this section he should have 
shown that he was defending the rights of the lunatic 
or his representatives, and that he was acting in their 
right and not in his own." This language might 
seem, at first glance, to hold that neither subdivision 
of the section applies to appellants other than those 
acting in a representative capacity, but an examina- 
tion of the facts in the case shows that an attempt 
was there made to bring the appellant within sub- 
division 1 and that the order made had dispensed with 
security. In my opinion the effect of that decision 
is accurately expressed in the official head note, which 
is as follows : " To bring himself within the provision 
of the Code of Civil Procedure (§ 1312) authorizing 
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an Appellate Courts in its discretion, to dispense with 
the security required to stay execution upon a judg- 
ment appealed from where the appellant is an execu- 
tor, administrator, trustee or other person acting in 
another's right, ^ the appellant must show that he is 
defending such right'" There are good reasons 
manifest why the Legislature should have intended 
to make a distinction between two classes of appel- 
lants, allowing the Court to disi>ense altogether with 
security in the one case and restricting its discretion 
in the other case to reducing the security to a mini- 
mum amount in instances where it would ^^other- 
wise'' (that is to say, under the usual rule as to 
security) exceed that sum. Cases might easily arise 
where a representative would be unwilling or unable 
to furnish any security necessary to effect a stay of 
execution of the judgment, but where, nevertheless, 
justice might require that such a stay be granted 
pending an appeal. On the other hand, while a case 
could hardly arise in which an appellant acting in 
his own right would not be able to furnish a certain 
amount of security, it might easily result, where the 
judgment was one of great size, that there would be 
an inability to give the full and ordinary amount of 
security. It should further be observed that unless 
the Legislature had the intention of providing for 
two separate classes in the two subdivisions, and not 
a single class, namely, appellants acting in a repre- 
sentative capacity, it is difficult to see why, after 
conferring upon the Courts plenary discretion in the 
first subdivision to either limit or dispense entirely 
with security, it should, in the second subdivision, 
impose restrictions upon such discretion in limiting 
the security, leaving it still unrestricted in the mat- 
ter of dispensing with security. My conclusion is, 
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therefore, that the Court has jurisdiction to entertain 
this motion in its discretion. A preliminary objec- 
tion is made that this same motion has been previously 
denied by another Judge and that no leave to renew 
has been obtained. It is undisputed, however, that 
that motion was made before the appeal was taken, 
and consequently the case was obviously not within 
the section relied upon, which begins with the words 
" where an appeal is taken." There is nothing in 
the memorandum handed down on the former appli- 
cation, nor in the order itself, to show that the Judge 
making that decision intended or needed to hold any- 
thing more than that an appeal must be taken before 
the moving party could in any way invoke the sec- 
tion. Coming now to the merits of the motion, I am 
of the opinion that a proper case is made out for the 
exercise of the power conferred by subdivision 2, 
above quoted. The defendant's plant, its power house 
and its dam across the Hudson river are situated 
within this State and are already subject to the lien 
of the judgment, and it does not appear that there 
is any other property which could be reached in any 
event. There is a dispute as to the financial condi- 
tion of the defendant, it being claimed on the one 
hand that it is insolvent and on the other hand that 
the bankruptcy proceedings which have been insti- 
tuted against it were brought by the plaintiff in an 
attempt to enforce payment of this enormous judg- 
ment, without an opportunity to appeal being 
afforded. There are some circumstances shown which 
indicate great zeal on the part of the plaintiff to 
throw the defendant into bankruptcy, but I do not 
undertake on this motion to determine this question, 
or what may be the significance and motive of the 
course taken by the plaintiff in the bankruptcy pro- 
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eeedings. Upon the whole case I am of the opinion 
that some reduction should be made in the amount of 
security required, but do not think it should be to so 
small an amount as the defendant seeks, namely, 
150,000. If the security for |200,000 of the judgment 
is required, necessitating a bond in the penal sum of 
double that amount, it will, on the one hand, in all 
probability, more than comi>ensate the plaintiff for 
any loss due to delay in being allowed to take steps 
for the collection of the judgment, if it is finally 
affirmed, and, on the other hand, will materially re- 
lieve the difficulties under which the defendant labors 
and place more easily within its reach the obtaining 
of security necessary to stay execution pending the 
appeal. This relief is granted on the express condi- 
tion that there shall be no application to suspend the 
lien of the judgment upon the defendant's real estate. 
Motion granted, as indicated, with |10 costs to 
abide the event. Settle order on notice. 
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KATIE McCarthy, as ancillary administratrix, 
ETC., OP THOMAS McCarthy, deceased. Re- 
spondent, V. R. Q. PACKARD COMPANY, 

Appeli^nt. 

Supreme Court, Appellate Division, First Depart- 
ment, June, 1905. 

§ 1902. 

Action for personal injuries causing death — Courts of New York 
hare jurisdiction — Injuries sustained upon lands ceded hy the 
State of New York to the United States for a navy yard. 

The cession of territory by one sovereignty to another does not 
abrogate the laws in force at the time of the cession for the 
administratiofli of private Justice. Until the new sovereignty 
has abrogated or changed them the. old laws continue to oper- 
ate, except so far as they may be in conflict with the political 
character and constitution of the goveiliment to which the 
territory is ceded, 

(Decided June, 1906.) 

Appeal from an interlocutory judgment overruling 
demurrer to complaint 

Edward Grenvill Benedict, for appellant. 
George Gallagher^ for respondent. 

Ingraham, J. — This action is to recover the dam- 
ages sustained by the next-of-kin of one Thomas 
McCarthy, caused by his death. The defendant de- 
murred to the complaint upon the grounds that the 
Court had not jurisdiction of the subject of the action 
and that the complaint did not state facts sufficient 
to constitute a cause of action. 
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The complaint alleges that the defendant was a 
foreign corporation organized and existing under the 
laws of the State of New Jersey ; that on or about the 
22d day of Aprils 1903, it was engaged in dredging 
the river bed and carrying on certain other work and 
operations in the East riyer, at or near a certain sea 
wall in the United States Navy Yard, in the borough 
of Brooklyn, county of Kings, city and State of New 
York ; that in connection with this work the defendant 
used a certain floating steam dredger connected with 
which was a certain metal scoop or bucket; that the 
plaintiff's intestate was in employment of the United 
States government as a coal passer, and as such was 
stationed in the aforesaid navy yard and at the said 
time was lawfully upon the grounds of the said navy 
yard, and lawfully standing at or near the sea wall 
above referred to, at or near the water edge thereof; 
that at the said time and place the plaintiff's intestate 
received certain injuries through the negligence of the 
defendant which caused the death of the plaintiff's 
intestate on the 22d day of April, 1903. The negli- 
gence of the defendant consisted in allowing the 
metal scoop and certain of the appliances to swing 
over the land forming a part of the said navy yard, 
thereby forcibly coming in contact with and striking 
against a certain flagpole imbedded in and standing 
upon the said navy yard grounds, thereby breaking 
the said flag pole and causing it to fall over upon the 
plaintiff's intestate, striking him upon the head and 
inflicting the injuries which resulted in his death. 
The navy yard above referred to is, by the second 
paragraph of the complaint, alleged to be " the United 
States Navy Yard, in the borough of Brooklyn, county 
of Kings, city and State of New York." 

Chapter 355 of the Laws of 1853 provides that " the 
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jurisdiction of this State over all the lands in and 
adjacent to the city of Brooklyn, belonging to the 
United States, and used and occupied as a navy yard 
and naval hospital, and which has not heretofore been 
ceded to the United States, is hereby ceded to the 
United States for the uses and purposes of a navy 
yard and naval hospital, on the condition contained 
in this act, and according to the plan furnished by 
the navy department, and bounded as follows : " Sec- 
tion 4 of the act provides : " The United States may 
retain such use and jurisdiction as long as the prem- 
ises described shall be used for the purposes for which 
jurisdiction is ceded, and no longer. ♦ ♦ ♦ Nor 
shall the jurisdiction so ceded to the United States 
impede or prevent the service or execution of any legal 
process, civil or criminal, under the authority of this 
State." 

Thus the jurisdiction of the State of New York 
over the property acquired by the United States for 
use as a navy yard was ceded by this act to the United 
States, except that the service or execution of legal 
process, civil or criminal, under the authority of this 
State, was preserved. The effect of this act author- 
ized by article 1, section 8, subdivision 17 of the 
Federal Constitution, transferred to the United 
States exclusive jurisdiction over the ceded territory. 
There was thus created in the State of New York a 
territory over which it had no jurisdiction, except so 
far as this jurisdiction was reserved by the act ceding 
the territory ; and undoubtedly the United States ac- 
quired full power to legislate in regard to the ceded 
territory. At the time of this cession there was in 
existence chapter 450 of the Laws of 1847, which 
provides: " Whenever the death of a person shall be 
caused by the wrongful act, neglect or default, and 
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the act, neglect or default is such as would (if death 
had not ensued) have entitled the party injured to 
maintain an action and recover damages, in respect 
thereof, then and in every such case the person who^ 
or the corporation which, would have been liable, 
if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the per- 
son injured, and although the death shall have been 
caused under such circumstances as amount in law 
to felony." This act was in force at the time of 
the cession of the navy yard to the United States^ 
and such laws in force at the time of the cession 
to the United States remain in force over the ceded 
territory until repealed by the United States. 

In Barrett v. Palmer (135 ^. Y., 336) Judge 
O'Brien says: " The cession of territory by one sov- 
ereignty to another does not abrogate the laws in 
force at the time of the cession for the administra- 
tion of private justice. Not at least until the new 
sovereignty has abrogated or changed them do such 
laws cease to operate, except possibly so far as they 
may be in conflict with the political character, in* 
stitutions and constitution of the government to 
which the territory is ceded." Thus this ceded ter^ 
ritory took with it as part of its municipal law a 
liability for injuries to the administrator of the de- 
cedent for the damages caused by his death when 
such injuries were caused by the neglect of another, 
and therefore the law in force at the time of the 
cession still prevails. 

It is said, however, that chapter 450 of the Laws 
of 1847 was repealed by chapter 245 of the I>aws of 
1880, section 1, subdivision 24, but whatever effect 
that repeal would have in the State of New York,* 
it certainly would not have the effect of repealing; 
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the law of the territory that had been ceded to the 
Uuited States. For under that cession the power 
of the State to legislate in regard to the ceded ter- 
ritory ceased, and the repeal of the Act of 1847 had 
no effect upon the law of the ceded territory. Sec- 
tion 1902 of the Code of Civil Procedure was enacted 
at the time of the repeal of the Act of 1847, and was 
a substitute for it. If the Legislature of this State 
had the power to legislate in respect to the ceded 
territory, section 1902 of the Code of Civil Proce- 
dure was in force. If it had not that power, then 
the Law of 1847 was never repealed, and therefore 
is still in force, so that it follows that either the 
Law of 1847 or section 1902 of the Code is in force 
over the property ceded to the United States. As- 
suming that the navy yard ceded by the State of 
New York to the United States is to be treated as 
a foreign State or country, a right of action to re- 
cover damages for negligence causing the death of 
the plaintiff's intestate existed, and when there are 
similar statutes in the State where the accident 
happened and in which an action is brought, the 
right to recover damages stands precisely the same 
as if the common law in both States allowed a re- 
covery (Leonard r. Columbia Steam Navigation Co., 
84 N. Y., 48; Madden r. Arnold, 22 App. Div., 240, 
aflTd by the Court of Appeals on the opinion below, 
162 N. Y.y 638), then apply, and the Courts of this 
State have jurisdiction over such a cause of action, 
the same as if the cause of action arose in a neigh- 
boring State. 

It follows, therefore, that a good cause of action 
was alleged; that the demurrer was properly over- 
ruled, and the judgment is affirmed, with costs, with 
leave to defendant to withdraw demurrer and to 
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answer on payment of costs in this Court and in the 
Court below. 

Patterson, McLaughlin and Laughlin, JJ., 
concur. 
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Vann, J. — The purchasers at the sale in this 
action, which was brought to partition lands in the 
borough of Brooklyn, refused to complete their pur- 
chase, upon the ground that the title was defective. 
By an order, made at Special Term and af&rmed by 
the Appellate Division, they were directed to comply 
with the terms of sale and they now appeal to this 
Court for relief from what they consider an unlawful 
command. They claim that the Court which rendered 
the judgment in partition did not acquire jurisdic- 
tion of several persons, each a necessary party de- 
fendant, because they were not personally served 
with process and the effort to serve them by publica- 
tion was void, owing to a vital defect in the affidavits 
upon which the order to publish was made. 

From the affidavits presented to the Justice who 
gi'anted the order of publication, one made by the 
plaintiff and the other by his attorney, it app(*ared 
that six of the defendants resided in the State of 
New Jersey, four at Jersey City and two at Plaiufield. 
The only attempt to show compliance with the com- 
mand of the statute in reference to " due diligence 
to make i)ersonal service of the summons " was an 
allegation in tlie affidavit of the attorney that '* the 
plaintiff will be unable, with due diligence, to make 
personal service of the summons within the State, as 
appears by the affidavit of Peter J. Kennedy, hereto 
annexed." The affidavit thus referred to contains 
nothing whatever upon the subject of diligence, dis- 
closes no effort to serve the summons in this State 
and gives no reason for not making the effort, aside 
from the bare fact of non-residence. It does not 
appear that the summons had been issued or that it 
was placed in the hands of anyone for service upon 
the defendants named, and for aught that appears 
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they could have "been served in this State without diffi- 
culty. They were nephews and nifeces of the plaint- 
iff and had visited and corresponded with him '^ for 
several years past/' as he rtated in his affidavit. He 
did not state how recently they had visited him, when 
he last heard from them, nor where he himself resided. 
Four of them lived just across the State line and two 
of them but a short distance therefrom. All may 
have been engaged in business in the State of New 
York and in daily attendance there for that purpose, 
as is the case with so many residents of the State of 
New Jersey. The affidavit did not state that they 
were not in New York or that they were actually in 
New Jersey when the affiant swore to it. 

An order may be made for service by publication 
upon a defendant who is a non-resident of the State, 
provided '' the plaintiff has been or will be unable 
with due diligence to make personal service " within 
the State (Code Civ. Proc, §§ 438, 439). The bare 
fact of non-residence is not enou^ to authorize the 
order, for the plaintiff must also show due diligence 
to make personal service, or state facts tending to 
show why personal service cannot be made. The stat- 
ute now in force differs from the one which formerly 
governed the subject when some of the cases cited 
were decided, in that the latter authorized service by 
publication when the person to be served could not 
"after due diligence be found within the State'' 
(Code of Proc., § 135). The old statute was satisfied 
with due diligence to find the defendant, while the 
present statute requires either due effort to serve or 
sufficient reasons for not making the effort. 

In the case now before us there was no attempt to 
make personal service and no reason was given for 
not trying to serve personally, except the fact of non- 
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residence. Even if residence in a distant State or in 
a foreign country permits the inference that the per- 
son to be served cannot be found in this State, resi- 
dence in an adjoining State, just across the line, with 
no evidence that the non-resident is not in business in 
this State, or that he does not sojourn here, and no 
explanation whatever for not trying to serve him here, 
is not sufficient. As was said by this Court in Carle- 
ton V. Carleton (85 N. Y., 313, 315) : " It is a well- 
known fact that many persons who are residents of 
one State have places of business and transact such 
business in a State different from that in which 
their residence is located. They are frequently in the 
latter State, and pass most of their time there. Such 
persons could be readily found in the State where they 
do business if due diligence was used for that pur- 
pose, and non-residence of itself does not necessarily 
show that they cannot be found within the State, or 
raise a presumption that due diligence has been used, 
or that it was not required." 

In a later case it was said : " Where the proof of 
non-residence is clear and conclusive, and that the 
defendant is living out of the State and in a distant 
State, there may be strong reasons for holding that 
proof of diligence is not required," and as it appeared 
that the defendant resided in Maryland, and that the 
summons, which had been duly issued and some effort 
made to serve it, could not be served owing to that 
fact, the affidavit was held sufficient. Kennedy v. 
N. Y. Life Ins. & Trust Co., 101 N. Y., 487. 

In McCracken v. Flanagan (127 N. Y., 493) it 
appeared that a summons had been issued against the 
defendant and ^^ that defendant is a non-resident of 
the State, nor can be found therein, but has a place 
of residence at Matewan, in the State of New Jersev." 

7 » 
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After a careful review of the leading cases it was held 
that the affidavit, which was made when section 135 
of the Code of Procedure was in force, was insufficient 
to give jurisdiction. The Court said : " Some degree 
of diligence must be exercised to And the party, and 
what is a due degree depends upon circumstances 
surrounding each case, and the simple averments in 
the affidavit that the defendant is a non-resident and 
cannot be found within the State are not alone suffi- 
cient to support an order for the service of a summons 
by publication. Those facts do not imply that any 
diligence has been exercised to And and serve the 
defendant personally with process. It needs no argu- 
ment to show that the averment in the affidavit that 
the defendant cannot be found in the State does not 
tend to prove the exercise of due diligence to find the 
defendant, for the statute in question not only re- 
quires that it be stated in the affidavit that the de- 
fendant cannot be found, but expressly requires the 
averment that he cannot be found after due diligence." 

In Belmont v. Cornen (82 N. Y., 256) the order 
was sustained upon proof of non-residence, followed 
by an averment that the summons had been issued 
to the Sheriff of the county where the premises, cov- 
ered by the mortgage sought to be foreclosed, were 
situated ; that the Sheriflf " had used due diligence to 
find the defendants, and after such due diligence and 
inquiry they could not be found within said county or 
State." 

In Crouter v. Crouter (133 N. Y., 55) an affidavit 
was held sufficient which stated the non-residence of 
the defendants; that they had no place of business 
in this State; that plaintiff believed that a summons 
could not, with due diligence, be served personally 
within the State and that he had present knowledge 
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of defendants' moyements and was satisfied tbat they 
frequent no place in the State. 

In Fetes v. Volmer (28 N. Y. St Rep., 317) the 
Court said : ^^ Though a non-resident, the defendant 
may be at the time temporarily in the State to the 
knowledge of the plaintiff, and within easy reach of 
personal service of the summons. No such proof was 
made by the plaintiff in this case. The affidavit of 
his attorney, upon which the order was procured, 
states only that the action has been commenced, that 
a summons has been issued, and that the two defend- 
ants named are non-residents of the State, and that 
they reside at Marion, Washington county, Iowa. The 
affidavit was, in this respect, plainly sufficient, and 
the County Judge was without jurisdiction to grant 
the order." 

While any evidence having a l^al tendency to 
show compliance with the statute, even if inconclu- 
sive, would warrant the exercise of judgment and thus 
confer jurisdiction to make the order, in this case 
there was no evidence as to the use of diligence, or 
to excuse the omission of effort to serve in this State. 
Even if a Judge reached a wrong conclusion upon the 
facts presented, so that his order would be set aside 
on direct attack by motion to vacate, still if he had 
some legal evidence to act upon, the order would be 
protected from collateral attack after the entry of 
judgment. There was no evidence presented to the 
Justice who made the order now before us which 
authorized him to act judicially or to decide that the 
plaintiff would be unable, with due diligence, to make 
personal service in this State. An affiant who simply 
repeats the words of a statute merely states his opin- 
ion upon the proposition to be proved. Proof requires 
that facts be stated from which the conclusion sought 
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may be logically drawn. We find no case in this 
Court and no well-considered case in any Court which 
sustains an order founded simply on proof of non- 
residence in an adjoining IState with no effort made 
to find or serve, and no reason given why such effort, 
if made, would be useless. 

The purchasers were entitled to a marketable title, 
free from reasonable doubt, and they were justified in 
refusing to complete their purchase because the affi- 
davits upon which the order of publication was based 
were insufficient to confer jurisdiction. 

The order of the Appellate Division, as well as that 
of the Special Term, should be reversed and the mo- 
tion denied, with costs in all Courts. 

CuLLEN, Ch. J. ; Gray, O'Brien, Bartlett, Haight 
and Werner, JJ., concur. 
Order reversed, etc. 
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